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QUESTIONS PRESENTED FOR REVIEW 
 

1. Did the Court of Appeals err in ruling that Melcher did 
not preserve error when circumstances triggered OWI 
implied consent but the officer utilized a general Fourth 
Amendment consent form, a practice which State v. 
Flynn banned after clarifying that implied consent is a 
subset of general Fourth Amendment consent?  

 
2. Did the Court of Appeals err in finding that the officer did 

not coerce Melcher, under a general consent standard, 
when he failed to give implied consent advisories and 
threatened to get a warrant if Melcher did not consent, 
though the officer had no legal basis to do so?  
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STATEMENT IN SUPPORT OF FURTHER REVIEW 
 

 State v. Laub and State v. Flynn control this case and mandate 

reversal of Ryan Melcher’s conviction for operating while intoxicated 

(OWI first) because Flynn “forb[ade]what Deputy Jacobsen did in this 

case” and, under the merits of Melcher’s implied consent argument, 

“suppression is the correct result.” State’s Brief, at 19; see State v. 

Flynn, 13 N.W.3d 843, 850 (Iowa 2024), State v. Laub, 2 N.W.3d 821, 

830-31 (Iowa 2024). Opinion, at 4-6. Melcher’s trial counsel 

challenged the State’s proof of consent for a blood sample, which 

preserved error under an implied consent analysis and a general 

Fourth Amendment analysis. Dissenting Opinion at 11. The majority 

opinion ruled in direct contradiction with Flynn, Laub, and State v. 

Frescoln, 911 N.W.2d 450, 455 (Iowa Ct. App. 2017), in deciding that 

Melcher’s implied consent argument was not preserved. Opinion, at 

4-6. The dissenting opinion recognized the underlying principles of 

those cases; concluding that Melcher preserved error because Flynn 

and Laub put into writing the general principle that the statutory 

implied consent framework flows from Fourth Amendment actual 
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consent—drawing a line between the two creates a “false 

distinction.” Dissenting Opinion, at 11, 14 n.6. (quoting Flynn, 13 

N.W.3d at 845). Alternatively, this Court should address the merits 

of this case regardless, as a matter of judicial efficiency and because 

the facts are directly in line with Flynn. See State v. Taylor, 596 

N.W.2d 55, 56 (Iowa 1999) (the court can choose to bypass error 

preservation and reach the merits of a case), Top of Iowa Co-op v. 

Sime Farms, Inc., 608 N.W.2d 454, 470 (Iowa 2000) (“In view of the 

range of interests protected by our error preservation rules, [the 

appellate] court will consider on appeal whether error was preserved 

despite the opposing party's omission in not raising this issue at trial 

or on appeal.”).   

 In the alternative, the Court of Appeals also erred when it ruled 

that Melcher’s general Fourth Amendment consent was not coerced. 

Opinion, at 6-8. As the Court of Appeals, the State, and Melcher all 

agree, Deputy Jacobsen was required to follow the implied consent 

procedure since the statutory-triggering factors were present. 

Opinion, at 1-5, 8. Melcher’s general Fourth Amendment consent 
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was therefore coerced because: (1) Deputy Jacobsen did not advise 

Melcher of his statutory right to refuse testing and the consequences 

of such; and (2) Melcher only agreed to give a blood sample after 

Deputy Jacobsen threatened to get a warrant if Melcher did not 

consent, though the Deputy did not have a legal basis to do so. The 

majority improperly ruled that, despite the presence of facts 

triggering the implied consent statute, Deputy Jacobsen did not 

need to advise Melcher of possible consequences for refusing and 

Deputy Jacobsen could have gotten a warrant if Melcher refused. Id. 

at 8-9. This is the exact conduct banned by the implied consent 

statute, as Laub, Flynn, and the extensive body of caselaw they rely 

on all recognize.  

 Accordingly, because the Court Appeals has entered a decision 

in conflict with authority from the Supreme Court, this Court should 

accept further review of the Court of Appeals’ January 28, 2026, 

decision. Iowa R. App. P. 6.1103(b)(1) & (4). 
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NATURE OF THE CASE 

 Ryan Melcher seeks further review of the Court of Appeals’ 

decision affirming the district court’s denial of his motion to 

suppress evidence under both the Fourth Amendment and Iowa 

Constitution Article I, Section 8. Following a bench trial on the 

minutes, Melcher appealed his conviction, judgment, and sentence 

for Operating While Intoxicated – First Offense, in violation of Iowa 

Code § 321J.2 (2023). D0055 Verdict (07/08/24).  

 On appeal, Melcher challenged the district court’s denial of his 

motion to suppress because Deputy Jacobsen necessarily invoked 

Iowa’s implied consent procedures and, alternatively, the State did 

not prove that Melcher’s consent was voluntary under a general 

Fourth Amendment consent analysis.  
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STATEMENT OF THE FACTS 

 Melcher accepts the majority of the Court of Appeals’ recitation 

of facts. However, Melcher contests the Court of Appeals’ statement 

that Deputy Jacobsen “did not invoke Iowa’s implied consent 

procedures.” Opinion, at 2. By asking for consent to provide a blood 

sample when the implied consent factors were present, Deputy 

Jacobsen necessarily invoked implied consent, though he intended 

to “bypass[] all that implied consent.” D0085, Tr. Hrg. M. Suppress 

at 6:12-16 (02/26/2024), D0030, Tr. Jacobsen Depo. at 11:18-23, 

12:5-16, 23:8-20, 24:4-24, 25:4-8 (11/16/2023); Compare Opinion, 

at 2, with Dissenting Opinion, at 11-12. At the suppression hearing, 

the State recognized the distinction it was trying to draw, as 

Assistant County Attorney Jill Kistler asked about implied consent, 

then corrected herself to clarify that “consent to provide a sample” is 

a different procedure. D0085 at 6:4-5, 6:20-23. Notably, the consent 

form informed Melcher that he was “being asked by a peace officer 

to provide a sample of my breath, blood, or urine for the purpose of 
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investigation of the public offense of Operating While Intoxicated.” 

D0027, State’s Exh. 001, Signed Consent to Provide Sample Form.  

ARGUMENT 

I. The Court of Appeals erred in ruling that Melcher did not 
preserve error when circumstances triggered OWI implied 
consent but the officer utilized a general Fourth 
Amendment consent form, a practice which State v. Flynn 
banned after clarifying that implied consent is a subset of 
general Fourth Amendment consent 

 
 Melcher moved to suppress “the search of Defendant’s blood 

and the evidence gathered as a result of said search in all forms.” 

D0023, Mot. to Suppress at 3. The State did not file a written 

resistance but, after a hearing, the district court “overruled” the 

motion. D0035, Order re MTS at 3. The Court of Appeals’ ruling is 

incongruent with well-settled implied consent caselaw, as recognized 

by Flynn. Additionally, the Court of Appeals was wrong to impliedly 

rely on the timing1 of this Court’s holding in Flynn in its error 

 
1 Melcher notes that his conviction is not yet final pending this direct 
appeal, therefore Flynn’s retroactivity need not be addressed. See 
Thongvanh v. State, 938 N.W.2d 2 (Iowa 2020). Additionally, the 
State waived any argument against retroactivity as it did not present 
that legal argument in it’s brief. See State’s Brief. 
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preservation analysis. Opinion, at 5-6 (“Without an argument to 

demonstrate the issue had been raised and decided by the district 

court, and since the exclusivity of statutory implied consent 

procedures was determined after [Flynn], error is not preserved.”). In 

fact, as the Dissenting Opinion noted, the State did “not argue for a 

prospective-only application of Flynn” and actually conceded that 

Flynn requires suppression if the Court finds that error is preserved. 

Dissenting Opinion, at 14, State’s Brief, at 19. Flynn’s holding, that 

an officer must obtain consent through the implied consent 

framework when that officer asks for consent to blood, breath, or 

urine test and the statutory pre-requisites are met, is a “bright-line 

rule that has the advantage of providing clear guidance to law 

enforcement personnel.” Flynn, 13 N.W.3d at 849 (citation omitted). 

The real question in contention between Melcher and the State is 

whether trial counsel preserved error by citing to general 

constitutional consent standards, as originally framed by Deputy 

Jacobsen and the County Attorney throughout the motion to 

suppress proceedings.  
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While State v. Flynn was not decided until after Melcher’s bench 

trial, the principles it is based on still applied. Flynn relied on settled 

caselaw: an officer’s reliance on “actual consent” instead of consent 

pursuant to the implied consent framework is “a false distinction.” 

Id. at 849-50. This is because the legislature gave drivers the 

“statutory right to withdraw that consent or provide actual, informed 

consent to chemical testing.” Id. at 850. Flynn cited both Overbay 

and Garcia for the general Fourth Amendment standard that 

consent under the implied consent framework must be “freely made, 

uncoerced, reasoned, and informed.” Id. (quoting State v. Overbay, 

810 N.W.2d 871, 876 (Iowa 2012) and State v. Garcia, 756 N.W.2d 

216, 220 (Iowa 2008)). This standard informs the outcome when an 

officer requests consent without giving statutory warnings: doing so 

“deprive[s] the driver of the opportunity to make an informed 

decision as to whether to revoke his or her consent.” Id. at 851 

(quoting State v. Avery, 103 Wash. App. 527, 13 P.3d 226, 230-31 

(Wash. 2020)). Thus, Flynn explained that the general consent 

exception does not apply when implied consent statutory triggers 
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occur because the Iowa legislature “dr[e]w a tighter circle” than the 

general consent exception in the implied consent statute. Id.  

Iowa caselaw is clear: the implied consent statutory scheme 

implements the general consent exception when chapter 321J 

preconditions exist and an officer asks for a voluntary bodily 

specimen sample. Id. Officers “cannot claim to seek consent outside 

the statute because the implied-consent statute occupies the field as 

the ‘comprehensive statutory scheme to implement the consent 

exception to the constitutional preference for search warrants.’” 

State v. Bachman, No. 23-1502, 2025 WL 1177453, at *5 (Iowa. Ct. 

App. Apr. 23, 2025) (citing Flynn, 13 N.W.3d at 850-51). Flynn 

directly clarified that the implied consent framework is an 

interwoven application of the general consent exception, based on 

previous Iowa caselaw. State v. Laub relied on this extensive body of 

Iowa OWI caselaw to explain in detail that the statutory implied 

consent procedure must be followed “when the implied consent 

procedures are invoked” but officers may use other means before 

that threshold. 2 N.W.3d 821, 830, 826-832 (Iowa 2024) (citation 
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omitted). A close and careful review of Iowa’s OWI caselaw shows 

that constitutional consent and implied consent have been closely 

woven together from the start, such that the implied consent 

framework necessarily relies on the constitutional consent exception 

to the warrant requirement and cannot be cut out.  

The Iowa appellate courts have a long and circuitous history 

interpreting Iowa’s OWI implied consent laws in relation to the 4th 

Amendment of the United States Constitution and Article I, Section 

8 of the Iowa Constitution. See Laub, 2 N.W.3d at 826-829 (collecting 

cases). In summary, the Iowa Supreme Court first addressed the 

constitutionality of implied consent procedures as applied to an 

unconscious driver and explained that the implied consent statute 

is a “workable rule governing ‘searches and seizures.’” State v. 

Findlay, 145 N.W.2d 650, 651-53 (Iowa 1966) (citation omitted). 

State v. Demaray reviewed an Iowa Supreme Court case from 1972 

and explained that it stands “for the proposition that the statutory 

implied consent procedure must be followed, but only when the 

implied consent procedures are invoked.” 704 N.W.2d 60, 63 (Iowa 
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2005), see State v. Wallin, 195 N.W.2d 95 (Iowa 1972). Demaray is 

not a carte blanche approval of any form of independent consent 

from a driver, but instead simply reiterated prior assertions in 

caselaw that officers can use such outside forms of consent if the 

statutory implied consent procedure is not “invoked.”  

So, when does an officer “invoke” implied consent and must 

then follow those procedures? The Court of Appeals incongruently 

interpreted State v. Frescoln to rule that an officer must use the 

magic invocation words, “implied consent.”2 Opinion, at 5-6. The 

majority stated, “[u]nder controlling caselaw at the time of the 

hearing, the State was ‘not limited to the provisions of chapter 321J 

so long as the procedure utilized conforms to constitutional 

requirements.’” Id. (quoting State v. Frescoln, 911 N.W.2d 450, 455 

(Iowa Ct. App. 2017). However, in 2009, the Iowa Supreme Court 

stated, “[s]ubstantial compliance with section 321J.6 is sufficient to 

invoke the implied-consent procedure provided the underlying 

 
2 This is the same argument the State made in Flynn that the Iowa 
Supreme Court rejected. Flynn, 13 N.W.3d at 848 (“the State argues 
the statute applies only when the statute is ‘invoked.’”). 
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requirements of the section were not compromised.” State v. 

Albrecht, 657 N.W.2d 474, 477 (Iowa 2003) (emphasis added). 

If one reads Frescoln all the way through, it is obvious that the 

Court of Appeals’ citation does not apply to the facts of this case; 

Frescoln actually supports Melcher’s error preservation argument. 

Dissenting Opinion, at 13-14, 14 n.6. In Frescoln, the driver “was 

never presented with an opportunity, through the invocation of 

implied consent or otherwise, to consent or refuse evidentiary 

chemical testing” and the warrant was otherwise constitutionally 

sound. Frescoln, 911 N.W.2d at 453, 455. Flynn relied on this 

holding to reiterate that officers can get warrants if the statutory 

implied consent preconditions are not present but must follow the 

statutory consent procedure when asking for consent (“invoking”) if 

they are present. Flynn, 13 N.W.3d 843, 848-50 (citing Frescoln, 

““Consent to chemical testing obtained under the implied consent 

statute falls under the voluntary consent exception to the warrant 

requirement.”).  

Thus, Flynn simply cleared up any confusion by explicitly 
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reiterating that Iowa caselaw has always required a driver’s decision 

to give a bodily specimen, when the implied consent preconditions 

are present, to be voluntary pursuant to the requirements of that 

framework. The implied consent rules, as carefully crafted by the 

Iowa legislature, are meant to implement a workable and reasonable 

consent exception to the constitutional warrant requirement. Flynn, 

13 N.W.3d at 850-51; Findlay, 145 N.W.2d at 651-52. Careful 

analysis of Iowa’s body of caselaw, as previously done by the Flynn 

Court, reveals that consent given pursuant to the implied consent 

procedures must be “voluntarily, freely and intelligently given with 

full realization and comprehension of the meaning of the consent.” 

State v. Hraha, 193 N.W.2d 484, 490 (Iowa 1972); See State v. 

Palmer, 554 N.W.2d 859, 861 (Iowa 1996) (citing State v. Stanford, 

474 N.W.2d 573, 575 (Iowa 1991) for the proposition that “Iowa's 

implied consent law constitutes an exception to the warrant 

requirement of the Fourth Amendment to the United States). 

Melcher “is not raising a new issue on appeal, and there would be 

no unfairness to the State or the district court if [this Court] 
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consider[s] the alleged statutory violation.” See State v. Ness, 907 

N.W.2d 484, 488 (Iowa 2018).  

Alternatively, this Court should address the merits of this case 

regardless, as a matter of judicial efficiency and because the facts 

are directly in line with Flynn. See State v. Taylor, 596 N.W.2d 55, 

56 (Iowa 1999) (the court can choose to bypass error preservation 

and reach the merits of a case), Top of Iowa Co-op v. Sime Farms, 

Inc., 608 N.W.2d 454, 470 (Iowa 2000) (“In view of the range of 

interests protected by our error preservation rules, [the appellate] 

court will consider on appeal whether error was preserved despite 

the opposing party's omission in not raising this issue at trial or on 

appeal.”). The Court of Appeals, in its Fourth Amendment analysis 

section, stated: “We reiterate that the consent and procedure used 

by the deputy in this instance are no longer statutorily permissible, 

and our reasoning below cannot be used to justify any alternate 

voluntary consent procedure used when the implied consent 

conditions exist. See Flynn, 13 N.W.3d 847–49.” Opinion, at 8. This 

case can and should be remedied on direct appeal.  
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II. The Court of Appeals erred in finding that the officer did 
not coerce Melcher, under a general consent standard, 
when he failed to give implied consent advisories and 
threatened to get a warrant if Melcher did not consent, 
though the officer had no legal basis to do so. 

 
Melcher recognizes that his general Fourth Amendment 

voluntariness argument “still relies heavily upon implied consent 

statutes and caselaw.” Opinion, at 6 n.3. Again, this is because it is 

impossible to separate the two; most blood sample consent cases are 

implied consent cases. Generally, “the State has the burden to prove 

a consent to testing was voluntary.” Overbay, 810 N.W.2d at 879. 

Moreso, it is the State’s burden “to prove by a preponderance of the 

evidence the absence of undue pressure or duress” when a 

defendant alleges coercion to consent. State v. Gravenish, 511 

N.W.2d 379, 381 (Iowa 1994). The State did not do so.  

The standard for determining whether consent is voluntary is 

the same under a general Fourth Amendment consent or implied 

consent analysis. State v. Knous is the first Iowa Supreme Court case 

that lays out the standard for determining implied consent 

voluntariness. 313 N.W.2d 510, 512 (Iowa 1981). Though that Court 
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decided the right to refuse chemical testing is a statutory and not a 

constitutional right, it also adopted the general voluntariness 

standard from Schneckloth v. Bustamonte, 412 U.S. 218 (1973), 

because “the legislature obviously sought to give the person the right 

to make a voluntary decision.” Id. (emphasis added). Based on the 

constitutional caselaw, “the standard requires an examination of the 

totality of the circumstances to determine whether the decision was 

voluntary or coerced.” Knous, 313 N.W.2d at 512. “To be valid, the 

driver’s decision to consent to testing must be voluntary, i.e., freely 

made, uncoerced, reasoned, and informed.” Garcia, 756 N.W.2d at 

220. The Knous Court held that “the State does not have to prove 

the accused knew of his right to refuse the test.” Id. It is instead a 

relevant circumstance to consider. Id. “Other factors to consider 

include the defendant’s age and prior criminal history, if any; 

whether he was under the influence of drugs or alcohol; whether he 

ably understood and responded to the questions; [and] his physical 

and emotional reaction to interrogation.” State v. Gravenish, 511 

N.W.2d 379, 381 (Iowa 1994). 
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The Iowa Supreme Court further expounded on the 

voluntariness standard in cases evaluating whether a driver with a 

language barrier has validly consented to a chemical test. See e.g., 

Baraki, 981 N.W.2d at 693. In Garcia, the Court adopted a 

reasonableness standard to determine whether the implied consent 

advisories were given properly. 756 N.W.2d at 222. It explained, 

“[b]ecause the purpose of Iowa Code section 321J.8 within the 

statutory scheme is to advise accused drivers of the consequences 

of submitting to or failing the chemical test, we adopt the Wisconsin 

standard.” Id. Based on this Wisconsin standard, the Court created 

this test: “a law enforcement officer who has asked a person 

suspected of driving under the influence of alcohol to submit to 

chemical testing, under the circumstances facing the officer at the 

time of the arrest, to utilize those methods which are reasonable and 

would reasonably convey Iowa’s implied consent warnings.” Id. at 

223. It also ruled “that the test of whether the implied consent 

warnings were sufficiently administered should be an objective test.” 

Id. “[T]he State has the burden to prove a consent to testing was 
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voluntary.” Overbay, 810 N.W.2d at 879. “[I]f the record as a whole 

shows the defendant would have made the same choice to undergo 

(or not undergo) chemical testing even if provided a more accurate 

advisory, the State has met its burden.” Id. “The ultimate question 

is whether the decision to comply with a valid request under the 

implied-consent law is a reasoned and informed decision.” Id. at 875 

(quoting State v. Bernhard, 657 N.W.2d 469, 473 (Iowa 2003)). 

1. The Court of Appeals erred in finding that Melcher’s 
consent was reasonably informed because Deputy 
Jacobsen did not advise Melcher of his then-existing 
statutory right to refuse testing and the 
consequences of such. 

 
The consent form Deputy Jacobsen gave to Melcher informed 

him that, if he refused to allow the officer a sample of his blood, 

breath, or urine to investigate an OWI offense, the officer “may apply 

for a search warrant.” D0027. Laub tells us that “use of a search 

warrant to investigate OWI offenses is the constitutionally preferred 

method of investigation.” Laub, 2 N.W.3d at 837. Laub, Frescoln, and 

Demaray all stand for the proposition that officers may pursue other 

means of investigation unless and until the implied consent statute 
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is “invoked.” Id. at 848. But again, this case runs face-first into the 

issue that implied consent is a statutory framework that always 

narrows the exceptions to the general warrant requirement when the 

statutory-triggering factors exist.  

When “a peace officer request[s] from a motorist a bodily 

specimen where the statutory conditions existed . . . . a peace 

officer’s request that a motorist submit to a chemical breath test is, 

in fact, an invocation of chapter 321J that requires a written request 

and the provision advisories.” Flynn, 13 N.W.3d at 848-49. This duty 

is nondiscretionary and mandated by the statute in place at the time 

of Melcher’s accident. Id. at 848 (emphasis added). This statutory 

bright-line rule is based on the idea that an officer who makes “an 

official request for consent without the warnings” is depriving “the 

driver of the opportunity to make an informed decision was to 

whether to revoke his or her consent.” Id. at 851 (citation omitted).  

This principle is relied on throughout Iowa implied consent 

caselaw: the statute requires a driver be advised “of the 

consequences of refusing to take the test and the consequences of a 
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positive test result, including the potential periods of revocation.” 

Voss v. Iowa Dept. of Transp. Motor Vehicle Div., 621 N.W.2d 208, 

211 (Iowa 2001); see e.g., State v. Bartlett, No. 1-800, 2002 WL 

1841057, at *3 (Iowa Ct. App. Aug, 14, 2002), Garcia, 756 N.W.2d at 

221, State v. Fischer, 785 N.W.2d 697, 701 (Iowa 2010), State v. 

Hutton, 796 N.W.2d 898, 902 (Iowa 2011), Overbay, 810 N.W.2d at 

875, State v. Carey, 820 N.W.2d 156, No. 11-1098, 2012 WL 

2411202, at *3 (Iowa Ct. App. June 27, 2012) (unpublished table 

opinion), State v. Leer, 839 N.W.2d 675, No. 12-1904, 2013 WL 

4769391, at *4 (Iowa Ct. App. Sept. 5, 2013) (unpublished table 

opinion), Baraki, 981 N.W.2d at 695 (“Before a suspected drunk 

driver is asked to submit to a chemical breath test, Iowa law requires 

that they ‘shall be advised by a peace officer’ of certain legal 

consequences.” (citing Iowa Code § 321J.8 (2021)). Failing to give 

Melcher the proper advisories rendered his consent invalid pursuant 

to the general constitutional threads upon which the implied 

consent framework is woven. Fischer, 785 N.W.2d at 701 (“[T]his 

voluntariness requirement is captured by Iowa Code section 321J.8, 
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which requires law enforcement officers to advise suspects of all the 

consequences of a decision to submit or refuse testing.”).  

Melcher’s statutory right to withdraw consent and the 

consequences for doing so existed at the time of his accident. As 

Iowa courts have repeatedly held, the question of whether an officer 

reasonably attempts to give a driver the implied consent advisories 

is part of the voluntariness analysis. Thus, an officer who does not 

advise a driver of the consequences for not consenting to provide a 

bodily specimen renders any consent from that driver involuntary. 

There is no question of whether Deputy Jacobsen reasonably 

attempted to convey Iowa’s implied consent warnings (the Garcia 

reasonableness test) because everyone agrees that he did not 

attempt to give them at all. The only consequence for refusal 

identified on the form is that the officer could apply for a warrant. 

However, as Flynn and the cases it relied on show, the State cannot 

unilaterally decide to bypass implied consent if 321J preconditions 

are present and the officer asks for a bodily specimen. Thus, the 

State cannot meet its burden to show that Melcher’s consent was 
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voluntary because he “was not reasonably informed of the 

consequences of refusal to submit to the test or the failure of the 

test.” See Garcia, 756 N.W.2d at 220. Not only did Deputy Jacobsen 

not inform Melcher of the statutory consequences for withdrawing 

consent that applied no matter what Deputy Jacobsen labeled his 

request for consent, but Deputy Jacobsen then did not actually have 

a legal basis to request a warrant.  

2. The Court of Appeals erred when it ruled that 
Melcher’s consent was uncoerced despite the fact 
that Deputy Jacobsen threatened to get a warrant 
when he did not have the legal right to do so. 

 
State v. Hitchens is clear; when an officer requests a bodily 

specimen and a defendant refuses, the officer cannot then abandon 

the implied consent mandates and get an independent warrant for 

said bodily specimen. State v. Hitchens, 294 N.W.2d 686, 686-87, 

689 (Iowa 1980). This is because “the total effect of the statute” is to 

create a system of protections and consequences for drivers who 

choose to use the state’s roads. Id. at 688. “[T]he statute does not 

simply expand the rights of an allegedly drunk driver; it also extracts 

a price from the driver for recognizing the power to refuse testing.” 
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Id. Again, Melcher recognizes that his argument is “again based on 

implied-consent law,” but he reiterates that it is an impossible 

Gordian knot and any attempt to separate the facts of this case from 

the implied consent statute and caselaw interpreting it will always 

run into the circular logical fallacies the Court of Appeals faced. See 

Opinion, at 9. Which, again, implicitly confirms that Melcher 

preserved error.  

The Iowa Supreme Court explicitly reiterated the basic 

understanding that refusal to submit to testing bars officers from 

seeking a warrant when it said, in a footnote, that 

A person who refuses to submit a requested specimen, 
prior to arrest, and who does not come under the purview 
of Iowa Code sections 321J.7 (dead or unconscious [or 
otherwise incapacitated]) and 321J.10 (person involved in 
accident resulting in death or personal injury likely to 
cause death) is not amenable to a warrant directing 
production of a specimen but rather is suspect to the 
administrative penalty of suspension of license or driving 
privileges. 
 

Stanford, 474 N.W.2d at 575 n.1.3 Additionally, it is the State’s 

 
3 It is irrelevant that this is a previous version of the statute, as 
everyone in this case agrees that the current implied consent 
statutory preconditions were met. 
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burden “to prove by a preponderance of the evidence the absence of 

undue pressure or duress” when a defendant alleges coercion to 

consent. Gravenish, 511 N.W.2d at 381. 

 The facts of this case showed the Melcher only agreed to give 

Deputy Jacobsen a sample of his blood because Deputy Jacobsen 

repeatedly told him that he would just get a warrant and get his 

blood anyways. Melcher finally acquiesced, stating otherwise he 

would have to “sit here and just suffer longer” with the same end 

result. D0032, State’s Exh. 2, Flash Drive Video of Bodycam Video 

at 05:26-05:43, 05:55-6:10, 06:08-06:23. Indisputably, Melcher 

agreed to the Deputy’s request based on the Deputy’s false statement 

that he could just get a warrant if Melcher did not consent. There is 

no evidence that Melcher would have consented without this threat 

from the Deputy.  

Thus, whether or not error was preserved on the issue of the 

implied consent procedure, Deputy Jacobsen rendered any consent 

invalid by coercing Melcher to “voluntarily” give a blood sample when 

Melcher only consented after Deputy Jacobsen informed Melcher 
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that declining to do so was pointless as he would just get a warrant 

and get his blood anyway. The State had no meaningful response to 

the fact that Deputy Jacobsen had no legal right to obtain a warrant 

for a blood sample. State’s Br. at 23-25. Neither did the Court of 

Appeals, beyond error preservation. Opinion, at 9. The State 

effectively admitted that Melcher’s consent in the face of Deputy 

Jacobsen’s threat to obtain a warrant was pursuant to the implied 

consent framework and general constitutional consent because, in 

its argument that Melcher validly gave general consent outside the 

implied consent framework, it relied on the constitutionality of the 

“implied consent scheme.” State’s Brief at 25. Particularly, the State 

argued that, if Deputy Jacobsen’s “plan” to get a warrant if Melcher 

declined or could not voluntarily give consent to his extraction of a 

bodily sample for an OWI investigation “constitute[d] a threat,” then 

“the entire implied consent scheme” would also be a threat. Id. 

Which is precisely why Iowa’s OWI caselaw mandates that officers 

cannot get warrants after invoking implied consent by asking for 

consent when the statutory preconditions are present.  
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The State necessarily did not meet its burden to show “the 

absence of undue pressure or duress” in response to Melcher’s 

allegation that his consent was coerced. Iowa law is crystal clear: an 

officer cannot get a legal warrant for a bodily specimen when that 

officer does not succeed in getting a specimen through the implied 

consent process. The Deputy could not have gotten a legal warrant 

to get Melcher’s blood and, in telling him otherwise, coerced him into 

consenting. Thus, the State did not meet its evidentiary burden at 

trial to show that the Deputy’s contrary-to-law statement was not a 

coercive threat. The Court of Appeals erred when it ruled that 

Melcher’s consent was uncoerced despite the fact that Deputy 

Jacobsen threatened to get a warrant when he did not have the legal 

right to do so.  

CONCLUSION 

 The Court of Appeals erred when it ruled that Melcher did not 

preserve error on his implied consent argument. The State and the 

Court of Appeals agreed Deputy Jacobsen’s actions were directly 

foreclosed by Flynn and violated the implied consent framework. 
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Melcher preserved error because voluntariness of implied consent is 

interwoven with the constitutional requirements for general consent. 

See Dissenting Opinion, at 11-15. Alternatively, this Court should 

exercise its inherent right to bypass error preservation and address 

this case on the merits, as a matter of judicial efficiency and because 

Flynn directly addresses the merits of this case. Finally, the Court of 

Appeals’ also erred by finding that Melcher voluntarily consented, 

though he was coerced by: (1) Deputy Jacobsen’s failure to advise 

him of his statutory right to withdraw consent and the consequences 

of such; and (2) Deputy Jacobsen’s threat to obtain a warrant if 

Melcher refused when the deputy had no legal right to do so. This 

evidence should have been suppressed, and Melcher’s conviction 

should be vacated and his case remanded for further proceedings.  
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