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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 
 

I. WHETHER AN INSURED BREACHES AN INSURANCE 
POLICY WHEN: (1) THE INSURER MAKES ONE REQUEST FOR 
AN INDEPENDENT MEDICAL EXAMINATION, EXAMINATION 
UNDER OATH, AND DOCUMENTS PRIOR TO SUIT AND THE 
INSURED FILES SUIT INTENDING TO PROVIDE THE 
REQUESTED EXAMINATIONS AND DOCUMENTS AS PART OF 
THE DISCOVERY PROCESS; AND (2) THE UNAMBIGUOUS 
POLICY LANGUAGE REQUIRES THE INSURER TO SHOW THAT 
IT WAS PREJUDICED BY THE FAILURE TO PROVIDE 
INFORMATION PRE-SUIT YET MAKES NO EFFORT 
WHATSOEVER TO ARTICULATE ANY CLAIMED PREJUDICE 
AND IS CLEARLY NOT PREJUDICED? 
 
 

ROUTING STATEMENT 
 

This matter should be retained by the Supreme Court of Iowa.  This appeal 

presents “substantial issues of first impression” as well as “fundamental and urgent 

issues of broad public importance requiring prompt or ultimate determination by 

the supreme court.”  Iowa R. App. P. 6.1102(2)(c) & (d).  This Court should not 

permit an insurance company to sandbag its own insured and deny an undisputedly 

injured plaintiff coverage based on the insurer's single request for information that 

was never refused by the insured and which the insured intended to comply with. 
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NATURE OF THE CASE 

 Can an insurer make one, never renewed, request for an independent medical 

examination (IME), examination under oath, and other information and then deny 

coverage for failing to provide the IME and other information when the insured, 

anticipating that the IME and other information will be provided through the 

normal discovery process during litigation, does not immediately provide the IME, 

and examination under oath, and other requested information?  There is no 

evidence, or even an argument made, that Grinnell was prejudiced by Roberts not 

immediately scheduling an IME and examination under oath, and providing other 

information prior to filing suit.   

 This matter is an appeal by Plaintiffs-Appellants  Craig and Kristin Roberts 

(“Roberts”) from the District Court's Order (D0025, D. Ct. Order, 2/17/25) 

granting the Motion for Summary Judgment filed by Defendants-Appellees 

Grinnell Select Insurance Company and Grinnell Mutual Reinsurance Company 

(“Grinnell”) and the District Court's Order denying Roberts' Rule 1.904(2) Motion 

To Reconsider or Amend (D0029, Order Denying Rule 1.904(2) Motion, 3/14/25). 
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STATEMENT OF THE FACTS 

Craig Roberts was injured in a motor vehicle accident with another, 

underinsured, motorist on November 7, 2022.  (D0003, Petition, at ¶¶ 9-13, 

5/20/24; D0015, Grinnell Statement of Undisputed Facts, at ¶ 3, 10/31/25).  The 

Roberts were insured under a contract of insurance with Grinnell Select that 

included underinsured motorist coverage.  (D0003, at ¶ 15; D0015, at ¶ 1).  The 

Roberts were also insured under an umbrella policy with Grinnell Mutual 

Reinsurance Company that included an underinsured motorist endorsement.  

(D0015, at ¶ 2).  On May 20, 2024, Roberts filed a Petition against both Grinnell 

companies asserting claims for breach of contract and bad faith for failing to pay 

underinsured motorist benefits to Roberts.  (D0003, at Counts I, II, and III).   

Grinnell filed an Answer.  (D0004, Answer, 6/20/24).  Grinnell subsequently 

filed a Motion for Summary Judgment.  (D0014, MSJ, 10/31/24).  Roberts resisted.  

(D0020, Resistance to MSJ, 11/15/24).  After hearing, the District Court, granted 

Grinnell's Motion for Summary Judgment.  (D0025, Order Granting MSJ, 

2/17/25).  Roberts filed a timely Rule 1.904(2) Motion to Reconsider, Enlarge, or 

Amend.  (D0027, Rule 1.904(2) Motion, 3/3/25).  Grinnell resisted. (D0028, 

Resistance to Rule 1.904(2) Motion, 3/13/25).  The District Court denied that 

Motion.  (D0029, Order Denying Rule 1.904(2) Motion, 3/14/25).   
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Roberts filed a timely Notice of Appeal.  (D0030, Notice Appeal, 4/3/25).   

The underlying facts, for the most part, are not disputed.  What is disputed is 

the interpretation of the applicable language of the insurance policy and the 

District Court's incorrect legal analysis.   

Prior to filing the lawsuit, Roberts sent a settlement opportunity letter to 

Grinnell.  (D0015, Grinnell Statement Undisputed Facts at ¶ 5, 10/31/24). Grinnell, 

without any consultation with Roberts or their counsel, selected Michael Lee, 

M.D., to perform an independent physical examination (“IME”).  (D0015, at ¶ 6; 

D0019, Roberts' Response to Statement of Undisputed Facts and Statement of 

Additional Facts at ¶ 6, 11/15/24).   

On April 23, 2024, counsel for Grinnell sent an email to counsel for Roberts 

requesting an IME, an examination under oath, and provision of requested 

documents. (D0015, Grinnell Exhibit B – Leverenz Email, 10/31/24).  Counsel for 

Roberts responded on April 24, 2024, that Roberts would be filing suit soon.  

(D0018, Affidavit of Dominic Pechota, at ¶ 4, 11/15/24).  It was Roberts' intent 

that the requested IME, examination under oath, and other documents would be 

provided as part of the discovery process during the lawsuit.  Id.  Roberts did not 

wish to engage in discovery pre-suit, which would delay filing of the lawsuit and 

having a trial date set.  Id.  Roberts did not refuse to provide any of the requested 



10 

examinations or information.  Id.    No further communications regarding these 

requests were sent by Grinnell.  (D0019, at ¶ 10.  See also D0018, at ¶ 5).   

Roberts had provided medical records of Craig Roberts and other documents 

as part of their settlement opportunity letter.  (D0019, at ¶ 12).  Roberts also 

provided a patient's waiver and other information as part of their Initial Disclosures 

after suit was filed.  Id.   

On June 26, 2024, the parties filed an agreed upon Trial Scheduling and 

Discovery Plan.  (D0018, at ¶ 7).  That Plan set forth various deadlines for serving 

and responding to discovery and taking depositions.  Id.  During the litigation, 

Grinnell did not serve any Interrogatories or Requests for Production of 

Documents or make any request for an IME or a deposition of Mr. Roberts.  Id., at 

¶ 8. 

Grinnell made no allegation in its summary judgment filings that it had been 

prejudiced by any failure by Roberts to attend an IME or examination under oath, 

or provide requested records, prior to filing of the lawsuit.   
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ARGUMENT 

I. ROBERTS DID NOT MATERIALLY BREACH THE POLICY 
AND GRINNELL HAS NOT DEMONSTRATED, OR EVEN 
ALLEGED, PREJUDICE AS REQUIRED BY THE POLICY 
 
A.     Preservation of Error 

Roberts raised the issues presented in their Resistance to the Motion for 

Summary Judgment (D0020, Resistance MSJ, 11/15/24), and Rule 1.904(2) 

Motion (D0027).  The District Court ruled upon the issues.  (D0025, D0029). Error 

was preserved. 

 

B. Scope and Standard of Review 

A district court's grant of summary judgment is reviewed for correction of 

errors at law.  See Summit Carbon Sols., LLC v. Kasischke, 14 N.W.3d 119, 126 

(Iowa 2024). Summary judgment is only appropriate if the moving party 

establishes there is no genuine issue of material fact and it is entitled to judgment 

as a matter of law.  See Penny v. City of Winterset, 999 N.W.2d 650, 652 (Iowa 

2023). Material facts are those that affect the outcome of the suit, and a fact issue 

"is genuine if the evidence would allow a reasonable jury to return a verdict for the 

nonmoving party." In re Est. of Franken, 944 N.W.2d 853, 858 (Iowa 2020) 

(cleaned up). The record is reviewed in the light most favorable to the nonmoving 
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party and the Court makes on their behalf all "legitimate inference[s] that can be 

reasonably deduced from the record." Homeland Energy Sols., LLC v. Retterath, 

938 N.W.2d 664, 683 (Iowa 2020) (quoting Phillips v. Covenant Clinic, 625 

N.W.2d 714, 717-18 (Iowa 2001)). 

 

C. Grinnell's One Pre-Suit Request for Examinations and 
Information Was Never Refused by Roberts, Who Intended To 
Provide the Requested Examinations and Information as Part 
of the Discovery Process.  Grinnell Was Not, and in Fact Never 
Alleged, That It Was Prejudiced By Any Delay in Providing the 
Requested Examinations and Information.  The Plain Language 
of the Policy Required Grinnell To Demonstrate That It Was 
Prejudiced To Deny Coverage 

 
 The requests for an independent medical examination, examination under 

oath, and documents that Grinnell made pre-suit, in one email that was never 

followed up upon, are all requests for information that can readily be provided as 

part of the discovery process.  Roberts simply chose to file suit and conduct 

discovery as part of the lawsuit, as opposed to engaging in pre-suit discovery.  

Most importantly, and the main issue that the District Court incorrectly decided, 

the policy provision that Grinnell invoked requires that Grinnell demonstrate that 

they are prejudiced by any claimed delay in receiving the requested information.  

Grinnell did not even attempt to allege, let alone prove, prejudice.  During the 

course of the litigation, Grinnell served no Interrogatories or Requests for 
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Production and made no request for a medical exam or deposition of Craig Roberts 

as part of discovery in this litigation.  See D0018, Pechota Affidavit at ¶ 8. 

  Grinnell's entire argument is based on the April 23, 2024, email from Jack 

Leverenz, attorney for Grinnell, to Dominic Pechota, attorney for Roberts, 

requesting a physical exam, an exam under oath, a patient's waiver and list of 

medical providers, and a couple of other documents.  See D0015, Defendants' Ex. 

B.  Mr. Pechota responded that Roberts would be filing suit soon and did not 

specifically respond to the requests for examinations or other information. (D0018, 

Pechota Affidavit, at ¶ 4).   Mr. Pechota did not refuse any of the requests.  Id.  Mr. 

Pechota's intent was to provide the requested exams and documents as part of the 

discovery process after suit was filed, rather than engage in pre-suit discovery. Id.  

Craig Roberts' medical records and other information were provided to Grinnell in 

a Dropbox link as part of the settlement opportunity letter sent on March 25, 2024.  

Id., at ¶ 2.  Those medical records would have provided Grinnell with substantial 

information regarding Mr. Roberts' injuries and subsequent medical condition. 

Grinnell cited to Part E, Section B – Duties After an Accident or Loss 

(D0015, Defendants Exhibit C, p. GM1163, 10/31/24) for their claim that Craig 

Roberts was required to submit pre-suit to a physical exam by a physician selected 

by Grinnell, an examination under oath, and authorize Grinnell to obtain medical 
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and other pertinent records.  However, Grinnell's argument to the District Court, 

and the District Court's analysis, leave out an essential portion of that provision, 

the introductory paragraph, which specifically provides: 

We have no duty to provide coverage under this policy if the 
failure to comply with the following duties is prejudicial to us: 
 

(D0015, Def. Ex. C, at GM1163 (emphasis added)).   Thus, to deny coverage under 

that provision, Grinnell must demonstrate that Grinnell was prejudiced.   

 Grinnell made absolutely no argument in the District Court as to how or why 

providing the requested exams and information as part of the discovery process 

after suit was filed, as opposed to providing those exams and information pre-suit, 

has been prejudicial to Grinnell. The Roberts know of no prejudice.  See D0018, 

Pechota Affidavit at ¶ 9.   

 The District Court concluded that “[t]he Roberts have attempted to shift the 

burden to Defendants to show they are prejudiced, when the law actually requires 

the Roberts to satisfactorily show the lack of prejudice to the insurance company.  

Plaintiffs have failed to do so.”  (D0025, Ruling, at 8). There are two major, and 

several minor, problems with that conclusion. 

First, regardless of what the case law states regarding who bears the burden 

of proof on showing prejudice, the policy language places the burden on Grinnell.  

Parties to a contract can alter burdens of proof by contractual language.  As noted, 
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Grinnell relies on Part E, Section B – Duties After an Accident or Loss (D0015, 

Grinnell Exhibit C, p. GM1163) for their claim that Craig Roberts must submit to a 

physical exam by a physician selected by Grinnell, an examination under oath, and 

authorize Grinnell to obtain medical and other pertinent records prior to filing suit.  

The introductory paragraph to that provision provides: 

We have no duty to provide coverage under this policy if the 
failure to comply with the following duties is prejudicial to us: 
 

(D0015, Def. Ex. C, at GM1163 (emphasis added)).   With that language, Grinnell 

placed the burden on itself to show prejudice in order to deny coverage.  Thus, in 

order to deny coverage, Grinnell must demonstrate that any failure to provide 

exams or other information was “prejudicial” to Grinnell.   

The District Court's Ruling read that contractual provision entirely out of the 

contract.  A contract must be read to give effect to every provision: 

Further, we aim to "interpret every word and every provision of 
a contract to give it effect, if possible." Colwell,1 960 N.W.2d at 
679. "[A]n interpretation which gives a reasonable, lawful, and 
effective meaning to all terms is preferred to an interpretation 
which leaves a part unreasonable, unlawful, or of no effect." 
Iowa Fuel & Mins., Inc. v. Iowa State Bd. of Regents, 471 
N.W.2d 859, 863 (Iowa 1991); see also Restatement (Second) 
of Conts. § 203(a), at 92–93 (same). Therefore, we assume in 
the first instance that no part of an agreement is superfluous. 
Smith Barney, Inc. v. Keeney, 570 N.W.2d 75, 78 (Iowa 1997). 

 
 

1 Colwell v. MCNA Ins., 960 N.W.2d 675 (Iowa 2021). 
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U.S. Bank, Nat'l Ass'n v. Bittner, 986 N.W.2d 840, 848 (Iowa 2023).  The District 

Court's Ruling required no showing of prejudice in order for Grinnell to deny 

coverage.  That is clearly contrary to the plain language of the policy.   

Additionally, even under the case law cited by the District Court, “[t]he 

burden to show actual prejudice does not shift to the insurer until the insured has 

satisfactorily shown excuse or legal justification, such as reasonable mistake or 

trivial occurrence.”  Simpson v. U.S. Fidelity & Guar. Co, 562 N.W.2d 627, 629 

(Iowa 1997).  The Roberts have, at a minimum, shown “reasonable mistake,” i.e., 

Mr. Pechota's belief that the requested examinations and information could be and 

would be provided as part of the discovery process.  See D0018, Pechota Affidavit, 

at ¶ 4.  Further, one never repeated requested, with no evidence that Roberts ever 

refused to provide the requested examinations and evidence, is certainly a “trivial 

occurrence.”   

 The District Court also cited to Watson v. National Surety Corporation, 468 

N.W.2d 448 (Iowa 1991).  Watson involved a provision in a fire insurance policy 

regarding questioning the insured under oath.  Watson involved multiple requests 

for an examination under oath, and the insured's refusal to do so based on an 

argument that their unsworn taped interviews were sufficient.  Id. at 450.  

Significantly, the insurer specifically “warned that plaintiffs' continued refusal to 
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submit to examinations under oath would be treated as a material breach of the 

insurance contract.”  Id.  Grinnell in this case issued no warning to Roberts that 

coverage may be denied.  In Watson, after continued refusal, the insurer denied 

coverage.  Id.   

 Watson concludes that failure to comply with an examination under oath 

requirement in a policy is a material breach of the policy terms and a condition 

precedent to recovery under the policy.  See Watson, 468 N.W.2d at 451. However, 

only substantial compliance is required.  Id.  The Court found that the taped, 

unsworn interviews, even though later verified as truthful by affidavit, were not 

substantially an examination under oath.  Id.   

 What is significantly different between Watson and the case before this 

Court is that there is no indication in Watson that the policy contained any 

language to the effect of “We have no duty to provide coverage under this policy if 

the failure to comply with the following duties is prejudicial to us.”  (D0015, Def. 

Ex. C, at GM1163 (emphasis added)).  Watson contains no discussion of prejudice.  

The relevant policy language at issue in the case before this Court places a burden 

squarely upon Grinnell to prove that any failure to comply is prejudicial.  Again, 

Grinnell has failed to demonstrate, or even claim, prejudice.2    

 
2 Brown v. Danish Mut. Ins. Ass'n, 550 N.W.2d 171 (Iowa Ct. App. 
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 Further, Watson concluded, based on the agreement of the parties, that 

compliance with the examination under oath provision was a condition precedent 

to suit.  See Watson, 468 N.W.2d at 450.  The policy at issue in this case does not 

make Part E, Section B – Duties After an Accident or Loss a condition precedent 

to filing suit.  While Part F, Section A – Legal Action Against Us states that “No 

legal action may be brought against us until there has been full compliance with all 

the terms of this policy,” the language of Part E merely sets forth “duties,” the 

failure of which to follow can result in a denial of coverage only if the failure is 

“prejudicial” to the insured. Thus, there is compliance if any failure was not 

prejudicial.  As discussed, Grinnell has not even alleged prejudice. 

The Roberts have not materially breached the policy as they have not 

refused to submit to a physical exam and examination under oath or to provide the 

requested information.  All of those obligations can be achieved, and were 

intended to be achieved, through the normal litigation process.  Further, Grinnell 

has not demonstrated, or even claimed, that any alleged delay has been prejudicial 

to Grinnell, as required by the plain language of the policy. 

 
 

1996), is similarly distinguishable.  In that case, the insured refused to submit to an 
examination under oath even after warning by the insurer that refusal to do so 
would be considered a material breach and result in denial of the claim.  Further, 
the policy had no language regarding prejudice.   
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Second, even if the burden is on Roberts to prove that Grinnell is not 

prejudiced, the Roberts have met that burden.  As noted above, in ruling on a 

motion for summary judgment, the facts are construed in the light most favorable 

to the non-moving party.  At the outset, it is always difficult to prove a negative, 

i.e., for Roberts to prove Grinnell was not prejudiced.  See State v. Boone, 989 

N.W.2d 645, 651 (Iowa 2023) (citation omitted). ("As a practical matter it is never 

easy to prove a negative.”).   "Plaintiffs are rarely required to prove a negative." 

Rivera v. Woodward Res. Ctr., 865 N.W.2d 887, 898 (Iowa 2015).  All Roberts can 

do is assert, as stated in ¶ 9 of Mr. Pechota's Affidavit (D0018), that they are 

unaware of any prejudice to Grinnell.  If Grinnell refuses to provide any 

affirmative claim or evidence of prejudice, how can Roberts rebut Grinnell's 

generalized claim of prejudice?  Grinnell's failure to even allege any actual 

prejudice should be deemed sufficient proof rebutting any presumption. 

Grinnell's initial Brief in Support of its Motion for Summary Judgment 

(D0013), contained no argument as to how Grinnell is or was prejudiced by 

providing the requested examination under oath, independent medical exam, and 

records as part of discovery in the litigation and not providing those examinations 

and records prior to filing suit.  Roberts' Brief in Resistance (D0021, 11/15/24) 

squarely argued: 
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Defendants make absolutely no argument as to how or 
why providing the requested exams and information as part of 
the discovery process after suit was filed as opposed to 
providing those exams and information pre-suit has been 
prejudicial to Defendants.  Plaintiffs know of no prejudice.  See 
Pechota Affidavit at ¶ 9. 

 
 Mr. Pechota's Affidavit (D0018) at ¶ 9 stated:  

I am not aware of any reason why Defendants would be 
prejudiced by not providing the requested examinations and 
information prior to suit, as opposed to providing the requested 
examinations and information as part of the discovery process 
in the pending lawsuit.  Trial has been set for April 14, 2026, 
which provides considerable time to complete discovery. 

 
 Roberts' Response to Grinnell's Statement of Undisputed Facts and 

Statement of Additional Facts (D0019) stated at ¶ 13 stated:  

Defendants are not prejudiced by completing a physical 
exam and a deposition as part of discovery in the lawsuit.  See 
Pechota Aff. at ¶ 9.   Plaintiffs have not refused to participate in 
a physical exam or a deposition.  Id. at ¶ 4. Defendants have 
already received Initial Disclosures, including a patient's 
waiver, as part of the discovery process in the lawsuit. Any 
additional documents that are discoverable either have been or 
will be produced during the discovery process. Defendants' 
Motion contains no specific allegations or facts as to how 
Defendants have been prejudiced.   

 
 Grinnell's Reply (D0022, 11/22/24) merely argued that prejudice is 

presumed and argued, in a conclusory fashion, that the inability to fully assess 

injuries and damages pre-suit is prejudicial.  Id. at 7-16.  Grinnell provided no 

actual examples or any specific argument of how it was prejudiced.   
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 Significantly, Grinnell did not submit a Response to Plaintiffs' Statement of 

Additional Facts or anything that contradicted ¶ 9 of Mr. Pechota's Affidavit.  Iowa 

Rule of Civil Procedure 1.981(3) provides that “The resistance shall include a 

statement of disputed facts, if any.”  As Grinnell did not contest Roberts' Statement 

of Additional Facts, including ¶ 9 of Mr. Pechota's Affidavit, those facts are 

deemed admitted.  Cf. Fed. R. Civ. P. 56 (“If a party fails to . . . properly address 

another party's assertion of fact as required by Rule 56(c), the court may: . . . (2) 

consider the fact undisputed for purposes of the motion.”); Toney v. Parker, 958 

N.W.2d 202, 209* n.2 (Iowa 2021) (encouraging litigants to follow procedures set 

forth in Fed. R. Civ. P. 56 to assist court in determining whether any genuine issue 

of material fact precludes summary judgment).  Iowa’s summary-judgment 

standard under Rule 1.981 "is based on Rule 56 of the Federal Rules of Civil 

Procedure and there are only minor differences between that rule and ours." Bauer 

v. Stern Fin. Co., 169 N.W.2d 850, 853 (Iowa 1969).  As Iowa's rule is 

substantially similar to the federal counterpart, Iowa courts can rely on federal 

interpretations. See State ex rel. Iowa Dep't. of Human Servs. v. Duckert, 465 

N.W.2d 871, 873 (Iowa 1991). 
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 Further, an examination of the timeline clearly shows why Grinnell was not 

prejudiced: 

March 25, 2024 Roberts send settlement opportunity letter to 
Grinnell, which included medical records for Craig Roberts 
(Grinnell SUF (D0015) at ¶ 5) (See D0027, Affidavit of Laura 
A. Thompson, 3/3/25, regarding what records were provided 
with the letter) 
 
April 23, 2024 Grinnell requests IME, exam under oath, 
and documents (Grinnell SUF (D0015) at ¶¶ 7-9) 
 
April 24, 2024 Roberts' counsel responds that they will be 
filing suit soon (Grinnell SUF (D0015) at ¶ 10) 
 
May 20, 2024 Petition (D0003) is filed  
 
June 20, 2024 Answer (D0004) is filed 
 
June 26, 2024 Trial Scheduling and Discovery Plan 
(D0005) is filed.  The Plan provides for the filing of Initial 
Disclosures by August 18, 2024, and provisions for conducting 
discovery.  Although not specified in the Plan when the 
discovery conference took place, it necessarily took place on or 
before June 26th  
 
July 19 2024 Order Setting Trial and Approving 
Discovery Plan (D0008) is filed.  Trial is set for April 14, 2026.  
Court approves Trial Scheduling and Discovery Plan without 
any modifications 
 
August 28, 20243 Roberts file their Notice of Service of Initial 
Disclosures (D0010) 
 

 
3 The parties had agreed to a short extension for Plaintiffs to file their 

Initial Disclosures 
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At no point after the filing of the Petition, did Grinnell serve any discovery 

requests, including any requests for production of documents, notice of deposition, 

or notice of an independent medical examination. See D0018, Pechota Affidavit at 

¶ 8.  Iowa Rule of Civil Procedure 1.500(1) requires the parties to serve Initial 

Disclosures, without the service of any discovery request.  Under Rule 1500(1)(f), 

Initial Disclosures must be served within 14 days after the parties' discovery 

conference (pursuant to Rule 1.507), unless a different date is set by stipulation or 

court order.  Rule 1.505(1) provides that the parties may not seek other discovery 

prior to the discovery conference, with some exceptions.  After the discovery 

conference, the parties may seek discovery by any method. 

Rule 1.509 provides for the service of interrogatories to any party.  Rule 

1.512 governs requests for production of documents.  Rule 1.515 provides that 

when the mental or physical condition of a party is at issue, a physical and/or 

mental examination may be obtained.  Rules 1.701 and 1.707 permit the taking of 

depositions, including depositions of parties, upon notice.  The notice to a party 

deponent may be accompanied by a request for production of documents per Rule 

1.707(3).  No subpoena is necessary for the deposition of a party opponent under 

Rule 1.707(4).  
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Thus, as of June 26, 2024, Grinnell could have served requests for 

production of documents, noticed the deposition of Craig Roberts (an examination 

under oath), and scheduled an independent medical examination of Mr. Roberts.  

That was a mere two months after Grinnell had made its initial requests and about 

five weeks after Roberts had filed their Petition. 

Additionally, at the time the District Court dismissed the case on February 

17, 2025, there was still plenty of time to complete discovery.  Trial was set for 

April 14, 2026, over a year away when the case was dismissed and close to two 

years away at the time trial was set.  (D0008, Order Setting Trial, 7/19/24).  Under 

the Trial Scheduling and Discovery Plan (D0005), written discovery could be 

served up until 90 days before trial (January 14, 2026) and depositions could be 

taken up until 60 days before trial (February 13, 2026).  Roberts were to disclose 

experts by 210 days prior to trial (September 16, 2025) and Grinnell had until 150 

days before trial (November 15, 2025) to disclose experts.   

Prejudice from delay is generally construed as the loss of evidence with a 

meaningful impact on the party's ability to present their case.  See State v. Brown, 

656 N.W.2d 355, 363 (Iowa 2003) (internal citations omitted) ("To establish actual 

prejudice a defendant must show loss of evidence or testimony has meaningfully 

impaired his ability to present a defense." Generalized claims of prejudice, such as 
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"loss of memory, loss of witnesses, or loss of evidence" do not constitute actual 

prejudice) (in context of delay in prosecution); State v. Olson, 528 N.W.2d 651, 

654 (Iowa Ct. App. 1995) (acknowledging that impairment of an accused's defense 

due to diminished memories and loss of exculpatory evidence is considered the 

most serious form of prejudice arising from delayed prosecutions). See also State 

v. Gansz, 376 N.W.2d 887 (Iowa 1985) ("A statute of limitations is designed to 

prevent fraudulent and stale actions from arising after a great lapse of time while 

still preserving the right to pursue a claim for a reasonable period of time."). 

There is no evidence that Grinnell has lost anything by any delay.  All of the 

issues relate to the physical condition and testimony of Craig Roberts.  Mr. Roberts 

is just as capable now of testifying about what happened as he was in April or June 

of 2024.  He is just as capable of undergoing an independent medical exam now as 

he was then.  The medical and other records that existed in April or June of 2024 

still exist today.  In fact, there would be more information today as to Mr. Roberts' 

physical condition, especially with respect to the permanency of his injuries, than 

there would have been in April or June of 2024.  Mr. Roberts has not died and 

become unavailable for an independent medical examination or examination under 

oath.  He has not sustained any subsequent injury which would muddy the waters 

regarding the causes of his current physical condition.    
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Further, whether Grinnell has been prejudiced is primarily a question of fact 

that cannot be resolved on summary judgment, or at least a mixed question of law 

and fact.  Prejudice is not a question of law unless the facts are undisputed.  See 

Puckett v. State Farm Gen. Ins. Co., 444 S.E.2d 523, 524 (S.C. 1994) ("Where an 

insured has failed to cooperate, the question of whether the failure to cooperate 

caused prejudice to the insurer is also generally a question of fact for the jury.”).  

See also Tenneco Inc. v. Amerisure Mut. Ins. Co., 761 N.W.2d 846, 859 (Mich. Ct. 

App. 2008) ("Although the question of prejudice is generally a question of fact, it 

is one of law for the court when only one conclusion can be drawn from the 

undisputed facts," in case where issue was whether insurer was prejudiced by late 

notice of claim) (citations omitted); Interstate Cleaning Corp. v. Commercial 

Underwriters Ins. Co., 325 F.3d 1024, 1029 (8th Cir. 2003) ("Although a question 

of fact, the issue of prejudice may become a question of law if all reasonable 

persons would conclude the insured did not provide notice in a reasonable time."); 

Stoner v. Graddick, 751 F.2d 1535, 1543, n.8 (11th Cir. 1985) (per curiam) 

(prejudice is a mixed question of law and fact); Rosado v. Allen, 482 F.Supp.2d 94, 

109 (D. Mass. 2007) (same);  Lawson v. Borg, 60 F.3d 608, 611-612 (9th Cir.1995) 

(“the determination of prejudice is a mixed question of fact and law we review de 

novo.”).   



27 

As discussed above, ¶ 9 of Mr. Pechota's Affidavit (D0018), along with the 

other evidence discussed above, creates a fact dispute as to whether Grinnell has 

been prejudiced.  Thus, it was improper for the District Court to decide the issue of 

prejudice as a matter of law.  

Next, even if there is a presumption of prejudice under Iowa law, that 

presumption is rebuttable, not irrebuttable.  Roberts produced enough evidence to 

at least create a fact dispute for a jury to find that any presumption has been 

rebutted.  The closest Iowa case Roberts located is Great Western Bank v. Creger, 

No. 06-1550 (Iowa Ct. App. 11/29/07)4 (copy filed at D0027).  In that case, Creger 

appealed the grant of summary judgment in favor of GWB, claiming that “the 

district court erred by relying on the rebuttable presumption of the validity of a 

notarized signature, thus, improperly determining the sufficiency of the evidence 

when it granted GWB's motion for summary judgment.”  Id., slip op. at 2.  The 

Court of Appeals reversed. Id.  

In Creger, GWB filed a mortgage foreclosure action alleging that Creger 

had executed a personal guaranty and a mortgage to secure a loan made to First 

Choice Heating & Cooling Co.  See Creger, slip op. at 2.  Creger asserted that the 

signature on the guaranty and mortgage was not his.  Id.  GWB moved for 

 
4 No Application for Further Review was filed. 
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summary judgment.  Id.  Creger resisted, providing an affidavit stating that the 

signatures were not his.  Id., slip op. at 2-3.  GWB submitted the affidavit of the 

notary public signing the documents averring that, to the best of his information 

and belief, the signatures were Creger's.  Id., slip op. at 3.  The District Court 

granted summary judgment, “finding the mere assertion by Creger denying that his 

signature was on the documents was not clear evidence to overcome the 

presumption of validity afforded to notarized acts.”  Id.   

The Court of Appeals disagreed.  While a notarized document is presumed 

valid, “if there is a disputed issue with regard to the presumed material fact, 

summary judgment cannot be granted.”  Creger, slip. op at 5 (citation omitted).  If 

facts stated in affidavits are directly opposed, the issue is for the jury.  Id.  (citation 

omitted).  Even when the evidence is thin, it is for the trier of fact to resolve 

questions of credibility and weight of the evidence.  Id., slip op. at 6.  Finally, in 

ruling on a summary judgment, the court is “required to determine the facts in the 

light most favorable to” the nonmoving party.  Id.  As Creger “presented a sworn 

affidavit disputing the authenticity of his signature on the documents,” he “raise[d] 

a genuine issue of material fact, and it is up to the finder of fact to determine 

whether [those facts] rebut the presumption.”  Id., slip op. at 6-7.   
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 In the case before this Court, Mr. Pechota's Affidavit (D0018) and the lack 

of any affirmative evidence that Grinnell has been prejudiced5 is sufficient to 

create a fact dispute as to whether any applicable presumption has been rebutted.  

Summary judgment should have been denied, and this matter should proceed to a 

jury trial.   

Additionally, Grinnell should not be rewarded for lying in the weeds on this 

issue.  Grinnell made one pre-suit request for an independent medical examination, 

examination under oath, and records.  Roberts did not refuse to provide those 

examinations or records (Roberts note that all of the records have been provided) 

but rather thought that awaiting the discovery process in the litigation would be 

sufficient.  Grinnell provided no warning that it would seek to deny coverage as a 

result and did nothing to follow-up on its requests after the Petition was filed.   

 After resolution of the issues set forth above, several other issues also 

require resolution which are easily disposed of.   

 First, Grinnell argues that the umbrella policy does not provide coverage 

beyond the coverage provided by the primary policy.  Grinnell's sole argument is 

that the umbrella policy does not provide coverage because the underlying primary 
 

5 This is particularly true when Roberts, in resisting summary 
judgment, provided Mr. Pechota's Affidavit attesting to the lack of any prejudice 
and, in reply, Grinnell made absolutely no effort to present evidence of actual 
prejudice, relying solely on the claimed presumption. 
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policy was breached for failure to provide the IME, examination under oath, and 

requested documents pre-suit.  As discussed above, that is not the case.  The 

umbrella policy provides coverage as well as the underlying policy and the 

umbrella policy rise or fall together.   

 Second, Grinnell also made a convoluted argument regarding the bad faith 

claim.  In essence, Grinnell argues that there can be no bad faith because they have 

not denied the claim because Roberts first breached the policies by not providing 

the requested examinations and information.  As discussed above, there has been 

no breach of the policy and Grinnell have not shown prejudice resulting from any 

delay. Based on the arguments as presented, the primary issue of coverage under 

the policy and the bad faith claim also rise or fall together. 

 In any event, there is sufficient evidence to submit the bad faith claim to a 

jury.  Grinnell did not discuss the facts of the bad faith claim in its briefing to the 

District Court.   

Bad-faith denial has two elements: (1) absence of a reasonable 
basis for denying the claim (an objective standard), and (2) the 
insurer knew or had reason to know its denial was without a 
reasonable basis (a subjective standard). Bellville v. Farm 
Bureau Mut. Ins., 702 N.W.2d 468, 473 (Iowa 2005); Galbraith 
v. Allied Mut. Ins., 698 N.W.2d 325, 328 (Iowa 2005). 
 

Luigi's, Inc. v. United Fire & Cas. Co., 959 N.W.2d 401, 408 (Iowa 2021). 
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With regard to the objective component, on March 25, 2024, counsel for Roberts 

demanded payment of Grinnell's combined policy limits of $1,250,000.  See 

D0018, Pechota Affidavit at ¶ 2.  Grinnell was given a month to respond with 

payment of the limits.  That letter outlines, in detail, the facts of the claim and 

Roberts' injuries.  Grinnell denied and did not pay the claim. 

 The tortfeasor, Abel Vargas, had $300,000 in policy limits. (D0018, 

Attachment – Settlement Opportunity Letter, 11/15/24).  Mr. Vargas ran a stop 

sign, colliding with the vehicle driven by Mr. Roberts, and causing Mr. Roberts to 

sustain extensive injuries as set forth in the letter.  There is no reasonable dispute 

regarding Mr. Vargas' liability or causation for Mr. Roberts' injuries.  With regard 

to damages in excess of the policy limits, Mr. Roberts will incur in excess of 

$500,000 in future medical expenses and was forced into early retirement with an 

income loss in excess of $300,000.  Mr. Roberts has also sustained losses for past 

medical expenses, past wage loss, past and future pain and suffering, past and 

future loss of function of the body, and past and future mental anguish.  His wife,  

Kristin Roberts, has sustained substantial loss of consortium.  Roberts' losses are 

well in excess of the $1,250,000 policy limits for the insurance policies issued by 

Grinnell.  Accordingly, there are sufficient facts from which a jury could decide 

that Grinnell was objectively unreasonable in denying Roberts' claim. 
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 With regard to whether Grinnell, as insurer, knew or had reason to believe 

that their denial was without a reasonable basis, there is also a jury question 

presented.  Grinnell was given full information in the settlement opportunity letter 

from which to recognize that Roberts' damages are well in excess of the policy 

limits.  However, additional discovery may be needed before any Court can decide, 

as a matter of law, whether there is a bad faith claim with regard to the subjective 

component of a bad faith claim.  See D0018, Pechota Affidavit at 10.  See 

generally Iowa R. Civ. P. 1.981(6).  In particular, Grinnell's internal decision-

making process for not paying the policy limits as demanded must be explored as 

such information is relevant to the subjective component of the test.  See D0018, 

Pechota Affidavit at ¶ 10. 

 

CONCLUSION AND RELIEF SOUGHT

 For the above stated reasons, Plaintiffs-Appellants Roberts respectfully 

request this Court to reverse the District Court's Order dismissing this case and to 

remand this matter for further proceedings. 

 

REQUEST FOR ORAL ARGUMENT 

Plaintiffs-Appellants requests fifteen minutes of oral argument. 
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