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ROUTING STATEMENT 
 

It would be appropriate for the Supreme Court to retain this case as this case 

presents facts and issues which present substantial questions of enunciating and 

changing legal principles involving In re Marriage of Frazier, 1 N.W.3d 775 (Iowa 

2024) and Venechuk v. Landherr, 20 N.W.3d 471 (Iowa 2025).  Iowa R.  App.  P. 

6.1101(2). 

STATEMENT OF THE CASE 
 

Nature of the Case 
 

This is an appeal from Findings of Fact, Conclusions of Law, and Order 

Modifying Decree.  The Order was filed on July 23, 2025, in Poweshiek County, 

Iowa, by the Honorable Crystal Cronk.  The district court granted the Petitioner’s 

request to modify legal custody of the minor children, and the district court awarded 

Petitioner sole legal custody of the parties’ minor children, E.V.K., born 2016, 

B.V.K., born 2018, and A.V.K., born 2019. 

Course of the Proceedings 
 

The Petitioner-Appellee, Taylor Ahrens, filed a Petition to Modification on 

November 15, 2024.  (D0043, Petition (11/15/2024)).  The Respondent-Appellant, 

Nathan Van Kooten, filed an Answer on December 3, 2024 (D0046, Answer 

(12/3/2024)). Prior to the Petition for Modification filed by Taylor, Nathan filed an 

Application for Contempt against Taylor on March 19, 2024 (D0031, Application 
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for Contempt (3/19/2024)). Taylor filed an Answer to Application for Contempt on 

May 6, 2024 (D0037, Answer to Application for Contempt (5/6/2024)). 

The trial was scheduled for June 19, 2025. (D0052, Order Confirming Trial 

(6/2/2025)). The Application for Contempt and Petition for Modification proceeded 

to trial on June 19, 2025. (D0152, Court Reporter Memorandum (6/20/2025)).  The 

Court filed Findings of Fact, Conclusions of Law, and Order Modifying Decree on 

July 23, 2025. (D0155, Order Modifying Decree (7/23/2025)). 

STATEMENT OF FACTS 
 

The Petitioner-Appellee, Taylor Ahrens, and the Respondent-Appellant, 

Nathan Van Kooten, have three children together, E.V.K, nine years old, B.V.K., six 

years old, and A.V.K., five years old. (Tr. p. 7:18-8:19). Taylor’s educational 

background consists of attending North Mahaska, and then obtaining her G.E.D. 

from DMACC.  (Tr. p. 9:25-10:4).  Taylor confirmed that she does not have any 

education beyond obtaining her G.E.D. (Tr. p. 10:1-6). 

E.V.K. is in third grade and attends school in Montezuma.  (Tr. p. 10:23-11:1).  

E.V.K. does well in school and does not have any behavioral problems at school. (Tr. 

p. 11:4-13).  B.V.K. just finished kindergarten at Montezuma. (Tr. p. 11:16-19).  

B.V.K. does have some behavioral issues at school. (Tr. p. 12:5-15).  Talking to 

B.V.K. and giving her space in another room or giving her a few minutes to breathe 

helps calm B.V.K. down. (Tr. p. 12:11-25). B.V.K. was kicked out of daycare, but 
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was allowed back once the AEA was contacted to assist. (Tr. p. 13:21-14:8).  B.V.K. 

has an IEP at school to help with her negative behaviors.  (Tr. p. 16:22-17:6).  The 

Taylor and Nathan would have conversations about B.V.K.’s behaviors and how to 

address them, and sometimes they struggled to come up with solutions. (Tr. p. 17:7-

16). When Taylor was notified by the school of B.V.K. being suspended, Taylor sent 

a text message to Nathan while on her way to pick B.V.K. up from school, and 

Nathan called Taylor in response. (Tr. p. 17:17-24).  The parties had talked about the 

possibility of homeschooling B.V.K., but that was not feasible. (Tr. p. 18:2-10). 

Taylor and Nathan continued to communicate about the issue B.V.K. was 

having. (Tr. p. 18:11-23).  After B.V.K. was suspended from school her scheduled 

was modified to where she had half days at school and she would leave at 12:40. (Tr. 

p. 19:6-12).  The school staff made the plan for half days and both Taylor and Nathan 

were made aware of the plan.  (Tr. p. 19:9-20).  The shorter days at school proved to 

bring improvement for B.V.K.’s behaviors. (Tr. p. 20:13-21).  Taylor and Nathan 

spoke again about what to do about B.V.K.’s behaviors in December or January. (Tr. 

p. 23:13-22).  Sometime after B.V.K. was suspend from school, Taylor stopped 

working and began staying home with her children and because she was pregnant. 

(Tr. p. 23:23-24:5). Taylor brought up the issue of homeschooling again, Nathan 

indicated that he wanted to have the discussion in person, so Taylor and Nathan met 

in person to discuss homeschooling B.V.K. (Tr. p. 24:13-22).  The discussion 
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centered around what they each believed would be beneficial for B.V.K. (Tr. p. 

24:20-25:20).  Taylor and Nathan did not reach a decision on what to do after that 

conversation. (Tr. p. 25:21-24).  Taylor and Nathan again had a discussion about 

homeschooling on January 17th. (Tr. p. 27:23-28:4).  During the conversation Nathan 

asked Taylor to send him information and articles about homeschooling so he could 

better understand what homeschooling would be like. (Tr. p. 28:2-8).  Taylor sent 

Nathan some information about homeschooling. (Tr. p. 28:9-11).  Nathan expressed 

that he believed homeschooling would be the last option if the school would not 

work with B.V.K. (Tr. p. 29:12-16).  Taylor told Nathan on January 30th that B.V.K.’s 

last day in begindergarten would be January 31st (“begindergarten” is transitional 

kindergarten between preschool and kindergarten). (Tr. p. 31:20-22; p. 160: 7-11).  

Taylor decided that because she did not believe B.V.K. was improving in school that 

B.V.K. would be removed from school to be homeschooled. (Tr. p. 33:4-10).  Taylor 

testified that Nathan’s concerns when they previously discussed homeschooling 

were about the children not having socialization, and they would not be able to attend 

functions such as father-daughter dance. (Tr. p. 35:13-24).  Taylor does not recall 

having and discussions about the homeschooling curriculum or what Taylor would 

be teaching if she homeschooled B.V.K. (Tr. p. 36:10-12).  Taylor explained that 

B.V.K.’s day while being homeschooling went from about 9:00 a.m. until sometime 

before lunch. (Tr. p. 39:2-6). However during the schooling B.V.K. would be allowed 
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breaks which were an hour or two long. (Tr. p. 38:13-39:6). While B.V.K. was 

attending public school for kindergarten there was a parent teacher conference which 

Nathan attended, but Taylor did not. (Tr. p. 40:22-41:4).  Taylor testified that there 

have been slight improvements in B.V.K.’s behavior since starting kindergarten at 

public school. (Tr. p. 41:9-16).  B.V.K. has not been suspended during her 

kindergarten year, unlike the previous year. (Tr. p. 42:2-11).  B.V.K. has done well 

in her schooling in her kindergarten year. (Tr. p. 43:14-44:7).  Taylor testified that 

she was asking the court to allow her to homeschool the children. (Tr. p. 47:4-15).  

Taylor does not have any education or training in teaching, but she is confident that 

she will be able to home the children because currently the things being taught are 

basic. (Tr. p. 47:24-48:9).  Taylor testified that she wanted to be awarded sole legal 

custody, while acknowledging that, other than the homeschooling issue, she and 

Nathan are able to communicate and co-parent well. (Tr. p. 48:21-49:14).  Of note, 

Taylor admits that there was a confirmed child abuse report against Taylor’s 

husband, Frank, for spanking and leaving bruises on the minor children. (Tr. p. 

52:20-53:5; D0144, Respondent’s Exh. S, DHS Child Abuse Assessment).  

Nathan also agreed that he and Taylor have gotten along well and work 

together in regard to child custody and visitation. (Tr. p. 65:15-66:18). Taylor and 

Nathan also communicate with each other in an appropriate manner. (Tr. p. 66:1-8). 

Nathan does not believe it is in the children’s best interests to be homeschooled, and 
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that it would be best for the children to attend public school. (Tr. p. 70:1-71:5). 

Nathan has participated in all of the IEP meetings concerning B.V.K. (Tr. p. 71:20-

72:2).  Nathan believes that IEP has been helpful for B.V.K. and it assists with 

B.V.K.’s behavior (Tr. p. 72:3-10). From the reports Nathan has received from the 

school, B.V.K.’s behavior is improving. (Tr. p. 74:3-12). According to the reports 

from the school regarding B.V.K.’s behavior nearly every report was positive. (Tr. p. 

75:21-77:8; 91:12-93:11; p. 95:13-96:13; 96:19-97:4; D0115, Petitioner’s Exh. 7A, 

Daily Reports 11-15-24 for 5-16-25; D0116, Petitioner’s Exh. 7B, Daily Reports 11-

15-24 to 5-26-25; D0132, Respondent’s Exh. G, Email from Kelly O’Rourke; 

D0135, Respondent’s Exh. J, BVK Kindergarten 1Q).  Nathan testified that public 

school can provide B.V.K. structure and goals, with a full day of education, which is 

something that B.V.K. would not get with homeschooling. (Tr. p. 77:12-20).  E.V.K., 

the parties’ older child, is very social and she has friends she enjoys at her public 

school. (Tr. p. 97:18-98:20; D0141, Respondent’s Exh. P, EVK School 

Performance). E.V.K. does well in school consistently. (Tr. p. 98:6-19; D0141).  

Nathan worries that if E.V.K. were to be homeschooled that she would lose structure. 

(Tr. p. 98: 22-99:5).  B.V.K. needs structure and public school provides her with 

structure including a regulated school day with a set schedule. (Tr. p. 77:12-79:2). 

Homeschooling could cause B.V.K. to miss out on the socialization and spending 

time and interacting with friends. (Tr. p. 79:3-21).  Taylor does not have the training 
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or experience in specialized learning that would allow her to replicate the things that 

an IEP at public school can offer B.V.K. (TR. p. 79:22-80:3). Nathan wants to remain 

a joint legal custodian of his children and his input is important to their lives. (Tr. p. 

85:1-13). Nothing meaningful has changed about Nathan’s ability to communicate 

and jointly make decisions with Taylor since the two got divorced. (Tr. p. 103:17-

24).  The only thing that Nathan and Taylor disagree about is whether the children 

should attend private school or public school. (Tr. p. 104:5-9).  When E.V.K. and 

B.V.K. started school she started in the Montezuma School District which was 

something both Nathan and Taylor agreed upon. (Tr. p. 105:1-14).  Taylor does not 

dispute that she and Nathan get along and communicate well. (Tr. p. 107:9-15). 

Taylor also acknowledges that school is the only issue that she and Nathan have not 

been able to agree upon, otherwise they get along well have had little reason for 

disagreement. (Tr. 107:21-108:7). Taylor further acknowledges that E.V.K. enjoys 

school, and she has a lot of friends at school, and she enjoys doing activities at 

school. (Tr. p. 113:13-19). Taylor agrees that E.V.K. is doing well in public school. 

(Tr. p. 114:1-14).  Taylor has no training in children’s education. (Tr. p. 122:23-

123:4). Taylor has no concerns about homeschooling possible affecting the 

children’s social lives. (Tr. p. 125:16-19).  Nathan knows nothing about Taylor’s plan 

for homeschooling the children.  He has not been told of the curriculum Taylor would 

follow, the days and times of the week the children would be actively participating 
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in homeschool, or the subjects the children would be taught. (Tr. p. 143:10-144:19). 

Nathan is not confident that Taylor could provide a better education for B.V.K. than 

Montezuma public schools. (Tr. p. 146:3-5). As of the date of trial, Taylor had not 

taken the Children in the Middle course as required. (Tr. p. 147:9-148:20). According 

to B.V.K.’s begindergarten teacher, Macy Richards, B.V.K. made progress in her 

behavior. (Tr. p. 155:23-156:21; p. 159: 12-160:3; p.160:12-164:23; D0120, 

Petitioner’s Exh. 11, Letter from Macy Richards 6-10-24). When B.V.K. returned to 

public school after the brief period of homeschooling, she seemed to be enjoy being 

back at public school and she appeared to be doing well. (Tr. p. 164:24-165:17).  It 

is not uncommon for children just starting school or kindergarten to struggle because 

of the adjustment and the additional structure kindergarten provides. (Tr. p. 178:21-

179:24). B.V.K. needs structure in order to be successful in her schooling, which is 

something that the Montezuma School District provides. (Tr. p. 179:25-180:18).  

B.V.K.’s former teacher testified that the structure and plans the B.V.K.’s teachers at 

Montezuma Schools have put in place helped with B.V.K.’s behavior being 

improved, and that those plans benefit B.V.K.’s education; those plans are necessary 

to B.V.K. being successful. (Tr. p. 180:17-181:13).  Montezuma School District 

superintendent, Rich Schulte, is familiar with B.V.K., and he has participated in IEP 

meetings for B.V.K. (Tr. p. 186:9-187:12; P. 189:12-190:3). Rich Schulte observed 

that there were some struggles with B.V.K.’s behavior in preschool and 



14 
 

begindergarten. (Tr. p. 187:13-21).  Rich Schulte noted that B.V.K.’s behavior had 

improved in the last school year. (Tr. p. 187:13-189:11; p. 192:1-17).  Rich Schulte 

has observed the benefits classroom learning provides B.V.K. (Tr. p. 191:3-12). The 

value B.V.K. receives from being in a classroom is that she receives continuous 

instruction, and she gets to work with other students, she gets to see how the teacher 

responds to other peers, and she can learn from her peers. (Tr. p. 191:3-25). These 

benefits are all important to B.V.K.’s growth. (Tr. p. 196:18-197:1).  B.V.K. has 

really enjoyed her peer interactions during the last school year. (Tr. p. 209:1-9).   

Rich Schulte testified that Nathan’s concerns have been for his children’s best 

interests, and Nathan is actively involved in the children’s education. (Tr. p. 196:3-

9). Kelly O’Rourke the principal at Montezuma Elementary School, has been the 

principal at the school throughout the entire time B.V.K. has been enrolled in the 

school. (Tr. p. 200:24-201:1).  Kelly O’Rourke testified that the IEP B.V.K. has at 

school is beneficial to B.V.K. (Tr. p. 201:23-202:10). Kelly O’Rourke also testified 

that Nathan shows up for IEP meetings, attends parent teacher conferences, and 

attended field day, Nathan is actively engaged in his children’s education. (Tr. p. 

204:17-205:4).  Kelly O’Rourke has observed that when an issue arises at school, 

Nathan and Taylor come together to appropriately make decisions concerning their 

children. (Tr. p. 205:12-17).  
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ARGUMENT 
 

I. THE TRIAL COURT COMMITTED REVERSABLE ERROR IN 

AWARDING TAYLOR SOLE LEGAL CUSTODY OF THE MINOR 

CHILDREN. 

Preservation of Error 
 

The Appellant properly preserved error by resisting the modification of legal 

custody of the minor child at trial. 

Standard of Review 
 

The standard of review in child custody cases is de novo. Iowa R. App. P. 

6.907. 

Introduction 

 This case presents the intersection of In re Marriage of Frazier, 1 N.W.3d 775 

(Iowa 2024) and the court’s struggles in interpreting and dealing with Frazier as well 

as Venechuk v. Landherr, 20 N.W.3d 471 (Iowa 2025) in joint legal custody cases. 

 Nathan and Taylor are the parents of three children.  Nathan and Taylor do not 

agree as to whether or not the parties’ middle child, B.V.K., should be home 

schooled.  Nathan believes it is in the minor child’s best interests to remain enrolled 

in the Montezuma school district.  Taylor believes it is in the minor child’s best 

interests to be home schooled.  By all other accounts, Nathan and Taylor enjoy a 

harmonious co-parenting relationship, communicating well with one another, jointly 
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facilitating the care and decision-making for their children, and generally adhering 

to the standards the court would hope for divorced parents. 

 They simply did not agree upon whether B.V.K. should be home schooled. 

 B.V.K. has an IEP and is provided assistance from the Area Education Agency 

for her education and behaviors in school.  That IEP has been successful in assisting 

B.V.K.’s education and B.V.K. tests above the benchmarks in her class. 

 During the most recent school year (2024-2025), B.V.K.’s teacher kept a daily 

chart for B.V.K.’s behaviors.  (D0114, Pet. Exh. 6, B.V.K.’s Daily Reports 9-3-24 to 

11-14-24; D0115, Petitioner’s Exh. 7A, B.V.K.’s Daily Reports 11-15-24 to 5-16-25, 

D0116, Petitioner’s Exh. 7B, B.V.K.’s Daily Reports 11-15-24 to 5-16-25)  B.V.K. 

scored an 18/18 for positive behaviors on the vast majority of the days she was in 

school for the 2024-2025 school year and if she did not score an 18/18 she typically 

scored a 17/18.  B.V.K. was also tested in the fall, winter and spring for her 

benchmarks in reading and math.  (D0136, Respondent’s Exh. K, B.V.K.’s 2024-

2025 Report Card)  B.V.K.’s scores in each category exceeded the benchmark scores.  

B.V.K. is doing very well in school, academically, and emotionally. 

 Nathan, armed with this information as well as consultation with the school, 

the AEA, the principal, and the school teachers, believes that B.V.K. is best served 

with the structure and resources that the Montezuma school district can provide 

B.V.K.  The testimony and evidence presented at trial reflected that B.V.K.’s 
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behaviors and learning was greatly improved with consistent attendance and 

structure within the school and when that structure or consistent attendance was 

disrupted (such as when Taylor unilaterally removed B.V.K. from school for 7 weeks 

in early 2024), B.V.K. greatly regressed. (D0132, Respondent’s Exh. G, Email from 

Kelly O’Rourke; D0120, Petitioner’s Exh. 11,  Letter from Macy Richards).  

 Taylor wants B.V.K. to be homeschooled.  Despite agreeing that B.V.K. was 

benefiting from the IEP and excelling in school under Montezuma’s training and 

guidance (Tr. P.122:10-25), Taylor believes that she can do better for B.V.K. by 

homeschooling B.V.K.  Taylor did not graduate high school.   

Taylor struggled to explain or formulate any semblance of a routine or 

curriculum for B.V.K. being homeschooled.  Taylor alluded to following a 

curriculum “The Good and the Beautiful” describing it as “language and math.  They 

had little reading books for her to practice reading as well.”  (Tr. P.36:22-25; 37:1-

3)  Taylor advised that she looked at a couple other curriculums describing them as 

“different sorts of stuff, so science, literature, math, penmanship” (Tr. P.37:4-7) and 

another that “separates the reading and the spelling, of course, and there’s – the 

spelling is, like, flash cards and different activities to learn your spelling words.”  

(Tr. P.37:11-15).  Finally Taylor described the last curriculum that she looked at as 

“Basically the same.  It's a lot of different activities.”  (Tr. P.37:16-20).   
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This is the description of the curriculum that Taylor provided and the district 

court found was more beneficial to B.V.K. than the Montezuma school district.  For 

a child that has an IEP.  To be homeschooled by an individual that did not graduate 

high school.  Without any real description of the structure, routine, or plan Taylor 

has in mind for homeschooling, B.V.K. 

Despite this evidence, that the parents communicate, work together, are 

involved, get along, and really have no disputes but for this home schooling 

disagreement, as well as that B.V.K. is doing well in school academically and 

emotionally, the district court found it was in the minor children’s best interests for 

Taylor to have sole legal custody and for B.V.K. to be homeschooled.  The facts, and 

the law, do not support that result. 

Argument 
 

A. The District Court erred in granting Taylor sole legal custody 
 
 The district court did not cite to Frazier in the ruling entered July 23, 2025.  

The only rational explanation for the district court’s ruling is that the district court 

believed that Frazier dictates that when parents do not agree on a legal custody issue, 

Frazier requires the district court to award a parent sole legal custody.  There can be 

no other rational explanation for the court’s July 23, 2025 ruling of sole legal custody 

in this case.  The facts in this case and the law do not fit the decision to award Taylor 

sole legal custody. 
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The question of whether or not little Johnny plays peewee soccer should not 

result in sole legal custody.   

 Further, Frazier does nothing to change the standard by which a modification 

of joint legal custody is had.  In order to modify joint legal custody it must be shown:  

“by a preponderance of the evidence a substantial change in circumstances 
occurred after the decree was entered. The party seeking modification of a 
decree's custody provisions must also prove a superior ability to minister to 
the needs of the children. The changed circumstances affecting the welfare of 
children and justifying modification of a decree must not have been 
contemplated by the court when the decree was entered, and they must be 
more or less permanent, not temporary. The party seeking to modify a 
dissolution decree thus faces a heavy burden, because once custody of a child 
has been fixed, it should be disturbed only for the most cogent reasons.” 

 
In re Marriage of Roberts, 954 N.W.2d 757, 761 (Iowa Ct. App. 2020) 
quoting In re Marriage of Harris, 877 N.W.2d 434, 440 (Iowa 2016) 

 
Even more importantly, and perhaps lost a little bit in the shuffle of Frazier, is 

the requirement that if “one party requests joint custody, a court denying the request 

must cite clear and convincing evidence ... that joint custody is unreasonable and not 

in the best interest of the child to the extent that the legal custodial relationship 

between the child and a parent should be severed.”  Iowa Code §598.41(2)(b) (2025); 

Harris at 444.  Those words do not appear in the trial court’s ruling in this case. 

 There is no evidence, of any kind, in this case that is “clear and convincing” 

that joint custody is unreasonable and not in the best interests of the Van Kooten 

children.  As stated, these parents get along, they communicate, they work together, 

they are good parents.  The education of their children is an extremely important 
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topic.  They have a disagreement about the education of their children.  So do 

married parents.  It happens in life.  The end result should not be a severing of the 

legal custodial relationship between one parent and the children.  That is an 

absolutely archaic, devastating result. 

Nathan is an excellent father.  Taylor testified:  

1. That Nathan is a good dad.  (Tr. P.107:9-10) 

2. That Taylor and Nathan, for the most part, get along pretty well. (Tr. 

P.107:11-13) 

3. That Taylor and Nathan communicate well.  (Tr. P.107:14-15) 

4. That Taylor trusts Nathan to make good decisions for the children 

when they are in Nathan’s care.  (Tr. P.107:16-18) 

5. That Taylor believes Nathan trusts Taylor.  (Tr. P.107:19-20) 

6. That since the parties divorced, things have gone pretty well.  (Tr. 

P.107:21-23) 

7. Other than the issue of school for B.V.K., Taylor and Nathan have 

not had much reason for disagreement.  (Tr. P.107:24-25; 108:1-4) 

8. Taylor and Nathan can modify or change visitation times fairly 

easily.  (Tr. P.108:5-7) 

Does this sound like a situation where there is clear and convincing evidence 

that joint legal custody is unreasonable and that severing Nathan’s legal custodial 
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rights to the children is in the minor children’s best interests?  Of course not.  These 

parents are good parents that have a good co-parenting relationship. 

Sole legal custody is not a preferred custodial arrangement in the state of Iowa.   

“The legislature and judiciary of this State have adopted a strong policy in 
favor of joint custody from which courts should deviate only under the most 
compelling circumstances.”  In re Marriage of Winnike, 497 N.W.2d 170, 173 
(Iowa Ct. App. 1992).   
 
“Joint custody is preferred because, properly tailored to the parties' 
circumstances, joint custodial arrangements will often go a long way toward 
encouraging both parents to share the rights, responsibilities, and frequently 
joyful and meaningful experiences of raising their children.” In re Marriage 
of Weidner, 338 N.W.2d 351, 359 (Iowa 1983).   
 
See also In re Marriage of Dalil & Ali, No. 11-1042, 2011 WL 6740177 (Iowa 
Ct. App. 2011) 
 
Sole legal custody is typically reserved only for cases where there is 

consistent, significant discord or strife between the parents – an utter failure to 

communicate, domestic abuse, or other consistent, extreme behavior by a parent.  

See In re Marriage of Beasley and Hikiji, No. 21-1986, 2022 WL 16985437 (Iowa 

Ct. App. November 17, 2022); Bowlin v. Swim, No. 19-1201, 2020 WL 2988537 

(Iowa Ct. App. June 3, 2020); In re Marriage of Jacobs, No. 24-0150, 2025 WL 

1326724 (Iowa Ct. App. May 7, 2025). 

Iowa Code 598.41(3) enumerates the factors the Court is to consider in 

determining a legal custody arrangement in the children’s best interests, including 

the following factors: 
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a. Whether each parent would be a suitable custodian for the child. 

b. The psychological and emotional needs and development of the child; 

c. Whether the parents can communicate with each other regarding the 

child’s needs; 

d. Whether both parents have actively cared for the child before and since the 

separation; 

e. Whether each parent can support the other parent’s relationship with the 

child. 

Iowa Code §598.41(3) Iowa (2025) 

An examination of the facts of this case, the preference for joint legal custody, 

and the enumerated factors in §598.41(3), make it abundantly clear that joint legal 

custody is in the minor children’s best interests – and it is not even close. 

Taylor’s own testimony identifies Nathan as a good dad, who actively cares 

well for the children, and is involved in their lives.  Taylor acknowledges the parties 

communicate and get along well, with no real issues or problems (aside from the 

school choice issue).  Taylor trusts Nathan and his decision making with the children.  

The school employees identified that Nathan was an active father in the school, 

attending IEP meetings, school conferences, and other school events for the children.  

Nathan testified extensively regarding his own relationship and love for his children. 
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The problem with this case lies with Frazier and the district court’s perception 

that pursuant to Frazier, the only way the district court could determine the question 

of Montezuma school district or home school for B.V.K. was to award sole legal 

custody to Taylor – of all of the children.  Not only is that analysis flawed (nor 

mentioned), there is not clear and convincing evidence that the award of sole legal 

custody of the children to Taylor is in the children’s best interests.  There is not clear 

and convincing evidence that joint legal custody is unreasonable.  There is no 

evidence of any kind that sole legal custody is appropriate in this case.  There is not 

even evidence of a change in circumstances.  The parties simply did not agree where 

B.V.K. should attend school.  Further, as discussed in the next section, home 

schooling B.V.K. is not in B.V.K.’s best interests.  But the court did not have to take 

the massive leap of sole legal custody to get to that question, and the district court’s 

award of sole legal custody of the children to Taylor is in error, not supported by the 

evidence, and not supported by the law. 

Nathan respectfully requests the Appellate Court reverse the decision of the 

district court which awarded Taylor sole legal custody of the minor children and 

affirm the parties’ joint legal custody order. 
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B. Frazier does not require the court to award sole legal custody to serve as 

the tie breaker 

 The majority opinion in Frazier presents a bit of a circular argument, which 

has created some confusion amongst the bench and bar about how to interpret 

Frazier.  Frazier begins by analyzing the authority of the district court to determine 

the issue in Frazier based upon the filing of an application for determination as 

opposed to a petition to modify.  Frazier at 778-786.   

Frazier then closes the opinion with the following:  
 
“In conclusion, the district court said it best: ‘[U]nless and until the present 
Decree's language providing for joint legal custody is changed after a trial, 
the Court is without authority to step into this dispute.’  Frazier at 788.   
 
The plain language of that sentence seems to imply that Frazier stands for the 

premise that the district court does not have authority to serve as the tie-breaker 

unless and until the district court modifies legal custody to sole legal custody (which 

effectively resolves the tie-breaking dispute). 

However, littered throughout Frazier are positive affirmations of the Court’s 

ability to act as tie-breaker on joint legal custody decisions on a petition for 

modification, to wit: 

[Example 1] 
“Ultimately, the cases Mary cites as examples of the district court acting as a 
tiebreaker are distinguishable because those issues were properly before the 
district court on either a trial of the initial dissolution action or an action 
to modify their decree.” 
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Frazier at 783. 
 
[Example 2] 
“For instance, while the dissent is correct that the court of appeals remanded 
the case to the district court to determine which school would be in the child's 
best interest in In re Marriage of Flick, No. 20-1535, 2021 WL 2453111, at 
*5–6 (Iowa Ct. App. June 16, 2021), that dispute over school choice was 
properly before the district court as part of the mother's petition for 
modification in which the mother requested various changes to the 
decree. Id. at *1.” 
 
Frazier at 783-784.  
 
[Example 3] 
“Similarly, In re Marriage of Comstock, No. 20-1205, 2021 WL 1016601 
(Iowa Ct. App. Mar. 17, 2021), arose from the mother's decision to enroll her 
children in private school over the father's objection while the mother's 
petition for modification was already pending. Id. at *2. That decision 
prompted the father to file a motion for determination regarding the school 
choice, which resulted in the district court ruling that the mother, as the parent 
with primary physical care of the children, held the tiebreaker in the 
dispute. Id. The court of appeals reversed this decision and remanded to the 
district court for a determination as to which school was in the children's best 
interests. Id. But it did so with the following caveat: 
 
The present appeal, however, involves what we believe to be a temporary 
order, issued following the filing of a petition for modification. A final hearing 
on the petition for modification has not yet been held. Therefore, we do not 
engage in a full discussion of the issue at this time but reverse the decision of 
the district court and remand for the court to make a determination as to 
whether the children's attendance at Waukee School District or St. Francis of 
Assisi School is in their best interests. 
 
Id. (footnote omitted). The court of appeals also included a footnote informing 
the parties that they “may wish to consider filing a joint stipulated request for 
expedited issuance of procedendo” if they wished to proceed with the 
modification hearing scheduled later that month, indicating the school issue 
was one of many to be heard at the modification hearing. Id. at *2 n.5.” 
 
Frazier at 784.  
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[Example 4] 
“And as we already noted above, In re Marriage of Jacobs and In re Marriage 
of Beal did not involve any challenge to the use of an application for 
determination to institute those proceedings. See Jacobs, 2017 WL 5185435, 
at *1–2; Beal, 2006 WL 1279054, at *1, 720 N.W.2d 192. Plus, nothing 
in Beal indicates how the district court ruled on those applications. See Beal, 
2006 WL 1279054, at *1–2, 720 N.W.2d 192. The appeal in that case 
stemmed from a petition for modification, which we reiterate was the 
proper course of action for Mary to invoke the district court's authority 
here. Id. at *1. That's also the course that the parents took in In re 
Marriage of Laird, No. 11-1434, 817 N.W.2d 32, 2012 WL 1449625, at *2 
(Iowa Ct. App. Apr. 25, 2012), when both parents filed petitions for 
modification after they disagreed about changing their daughter's school 
district. Id. 
 
Frazier at 784.  
 
[Example 5] 
Adding more confusion to the ruling, the Frazier Court states immediately 

before it’s conclusion: 
 
“To be clear, we agree with the dissent and other jurisdictions that 
courts should apply a best-interest standard to resolve disputes between 
joint legal custodians over important issues affecting the child. The issue 
on appeal is not what standard we should apply to resolve disputes between 
joint legal custodians, and the dissent attempts to put the cart before the horse 
in claiming otherwise. Instead, the issue on appeal is whether the court has the 
authority to resolve those disputes in the first place. See, e.g., Wallace v. 
Wildensee, 990 N.W.2d 637, 645 (Iowa 2023) (“If a district court lacks 
authority to issue a judgment, decree, or order, it cannot act, even if both 
parties are in agreement.”). 
 
Frazier at 787-788.  
 
And then Frazier immediately states on the same page that unless joint legal 

custody is changed, the Court is without authority to step into the dispute. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027581154&pubNum=0000595&originatingDoc=I7f8f1fc0b16a11eeb566a3d1c234bce9&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=32cc29eb50fc41cd928c69ccf0fb612f&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2074597004&pubNum=0000595&originatingDoc=I7f8f1fc0b16a11eeb566a3d1c234bce9&refType=RP&fi=co_pp_sp_595_645&originationContext=document&transitionType=DocumentItem&ppcid=32cc29eb50fc41cd928c69ccf0fb612f&contextData=(sc.Search)#co_pp_sp_595_645
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2074597004&pubNum=0000595&originatingDoc=I7f8f1fc0b16a11eeb566a3d1c234bce9&refType=RP&fi=co_pp_sp_595_645&originationContext=document&transitionType=DocumentItem&ppcid=32cc29eb50fc41cd928c69ccf0fb612f&contextData=(sc.Search)#co_pp_sp_595_645
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Citing the five examples above, where the Frazier court seems to affirm the 

use of a petition to modify (and/or) a best interests test to allow the district court to 

make “tie-breaker” determinations about legal custody disputes, and then reading 

the immediate conclusion requiring a change to sole legal custody just does not 

squarely align.   

But then the Supreme Court decided Venechuk v. Landherr, 20 N.W.3d 471 

(Iowa 2025).  In Venechuk, the parents had joint legal custody and a petition for 

modification was filed regarding a dispute as to which school district the child would 

attend.  The Venechuk decree contained a directive as to which school the child 

would attend.  The Court of Appeals, relying upon Frazier, dismissed the petition, 

holding that the district court lacked authority to make a decision and it was 

necessary to prove sole legal custody in order to allow for the court to make the legal 

custody related decision of which school district.  Venechuk v. Landherr, No. 23-

0826, 2024 WL 2312559 (Iowa Ct. App. May 22, 2024).  

The Supreme Court overturned the Court of Appeals decision, citing that 

Frazier was being read too narrowly by the Court of Appeals, and that, “Generally 

speaking, a court that entered a custody decree has authority to modify it when 

requested to do so. The requested modification does not have to relate to who has 

legal custody but can relate to another aspect of the decree.”  Venechuk v. Landherr, 

20 N.W.3d 471, 472 (Iowa 2025). 
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The Supreme Court in Venechuk went on to state: 
 
“As recognized by the court of appeals dissent, authority to grant relief is 
lacking when the court is being asked not to modify or enforce its decree but 
simply to answer a “free floating” question about the raising of a child. That 
was the situation in Frazier, but it isn't the situation here. The decree here 
specified the daughter's school district, and the mother sought to modify that 
district based on a change of circumstances. So the district court had the 
authority to rule on the mother's petition.” 
 
Venechuk at 472. 
 
What do we learn from this? 
 
- The district court has authority to grant relief when it is asked to modify 

its decree via a petition to modify or enforce its decree. 

- The district court has authority to make legal custody decisions regarding 

a child in a modification action (i.e. act as a tie-breaker) when the decree 

contains a specific directive concerning the joint legal custody issue (i.e. 

school district). 

What remains unclear? 

- Does Venechuk require the decree specifically contain a provision 

concerning the legal custody decision to be made (i.e. the school provision 

in Venechuk)?  Or does the district court, in a petition to modify or enforce, 

have the authority to make a decision in a legal custody dispute (i.e. act as 

tie breaker) if the decree does not contain an explicit provision? 
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Reading Frazier and Venechuk together, the answer to the unknown question 

appears to be that the district court, in a properly filed petition to modify, has the 

authority to make a legal custody decision regarding a minor child (i.e. act as tie 

breaker).   

How do we get there, despite what appears to be the plain language of Frazier 

requiring sole legal custody in Frazier’s conclusion? 

 First, Frazier, as set forth above in this brief, contains at least five examples 

positively affirming the use of a petition to modify to determine (or act as the tie-

breaker) a joint legal custody dispute. 

 Second, Frazier’s (p. 783-784) positive support for In re Marriage of Flick, 

No. 20-1535, 2021 WL 2453111, at *5–6 (Iowa Ct. App. June 16, 2021) tells us that 

it is not necessary for a decree to contain an explicit provision regarding the legal 

custody issue in dispute in order for the district court to make a tie-breaker 

determination.   

Flick was a modification action wherein there was a dispute about what school 

the child would attend.  The Flick decree contained provisions relating to what 

daycare the child would attend, but was silent as to what school the child would 

attend.  Mother filed a petition to modify the decree, including a request for a 

determination on the school issue.  The trial court decided that the school choice 
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determination was too difficult to make and assigned mother the authority to make 

that decision.  The Court of Appeals disagreed and stated: 

“When, as here, the joint legal custodians of a child have a genuine 
disagreement over one of the five areas affecting the child listed in section 
598.1(3), the court ‘must step in as an objective arbiter, and decide the dispute 
by considering what is in the best interest of the child.’” citing Harder v. 
Anderson, Arnold, Dickey, Jensen, Gullickson & Sanger, L.L.P., 764 N.W.2d 
534, 538 (Iowa 2009) 
 
and further 
 
“By not resolving the dispute between the parties and choosing to delegate the 
responsibility for making the school decision to one of the parties, the district 
court neglected to fulfil its role as “objective arbiter,” and remand is necessary 
to allow the district court to make a determination.” citing Harder at 538. 
 
Flick at 5. 
 

 Frazier did not overturn Flick.  Frazier affirmed Flick and cited to it as an 

example of an appropriate way to resolve these joint legal custody disputes: “[The 

Flick] dispute over school choice was properly before the district court as part of the 

mother's petition for modification in which the mother requested various changes to 

the decree.”  Frazier at 783-784.  

 Frazier’s positive affirmation of Flick, a case with no direct provision 

regarding school choice, where the district court was required to serve as tie breaker 

in the legal custody related decision of school choice, is clear that Frazier does not 

stand for the proposition that sole legal custody is the only answer and, further, that 
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Venechuk does not require the issue be explicitly decided in the parent’s original 

decree. 

 Third, Frazier’s positive affirmation of In re Marriage of Comstock, No.20-

1205, 2021 WL 1016601 (Iowa Ct. App. March 17, 2021) presents a somewhat 

similar situation as Flick, though is important to this analysis for other reasons as 

well.  A petition to modify custody was filed in Comstock, but the petition did not 

contain a request to determine or change the school district for the children.  During 

the course of the modification proceedings, mother filed a motion to determine 

school district for the children.  The district court ruled on that issue (incorrectly 

stating that mother as primary custodian had the right to decide).  The Court of 

Appeals reversed and directed the district court to make the decision based upon the 

best interests of the children at the modification trial. 

Frazier discusses Comstock, I believe, for the primary purpose of identifying 

that the “free floating” legal question raised in the motion to determine school district 

was not the proper vehicle to raise the issue and, instead, that the issue should be 

determined at the parties’ final modification trial in the best interests of the minor 

children.  

This is important because, Frazier affirms Comstock (or at least certainly does 

not overturn it) by using Comstock as an example to distinguish the well-reasoned 

dissent in Frazier that a petition to modify is necessary to serve as the school choice 
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tie-breaker, not just a simple motion to answer a free-floating question regarding a 

legal custody dispute. 

If Frazier stood simply for the proposition that the district court can not decide 

issue of legal custody, Frazier would overturn Flick and Comstock.  Frazier does not 

do that.  Frazier cites to those cases positively to show the proper mechanism for 

bringing the issue before the district court – a petition to modify – and makes no 

reference to overturning or otherwise diminishing those cases.  Further, if Frazier 

stood for the proposition that the district court can not serve as the tie-breaker 

without awarding a parent sole legal custody, Venechuk, could not exist.  Because 

that is exactly what occurs in Venechuk. 

Fourth, The Supreme Court in Venechuk does not greatly expound upon 

Frazier.  But it references the court of appeals dissent in Venechuk.  Frazier at 472.  

And the court of appeals dissent by Judge Langholz hits the proverbial nail on the 

head as to Frazier and its application: 

“If there were any doubt that Frazier does not end the court's power to 
consider Katie's request to modify the school-district 
provision, Frazier removes it by reaffirming that school-choice decisions, like 
this one, were “properly before the district court” in similar modification 
proceedings. Id. at 783–84 (citing In re Marriage of Flick, No. 20-1535, 2021 
WL 2453111, at *5–6 (Iowa Ct. App. June 16, 2021)); see also id. at 784 
(citing In re Marriage of Laird, No. 11-1434, 2012 WL 1449625, at *2 (Iowa 
Ct. App. Apr. 25, 2012)). The court in Frazier also clears away any suggestion 
that the original order should not have included the school-district-setting 
provision—explaining that “the court is allowed to make decisions in the 
child's best interest” in “the initial custody decree.” Id. at 781. Indeed, the 
court also said such a school-choice dispute “was properly before the district 



33 
 

court as part of the parents’ dissolution proceedings.” Id. at 784 (citing In re 
Marriage of Bakk, No. 12-1936, 2013 WL 5962991, at *2 (Iowa Ct. App. Nov. 
6, 2013)). And again, that it was proper in a custody proceeding for unmarried 
parents—like Katie and Gary—under chapter 600B. See id. (citing Gaswint v. 
Robinson, No. 12-2149, 2013 WL 4504879, at *1 (Iowa Ct. App. Aug. 21, 
2013)). 
 
The supreme court did not disavow any of these unpublished cases—it said 
they were proper. Id. So I would not read Frazier to give us leave to disregard 
our binding, published precedent that such a school-district-setting provision 
may be modified when a party shows that there has been a material change in 
circumstances and the modification would be in the child's best 
interest. See Thielges, 623 N.W.2d at 235; Spears, 529 N.W.2d at 302. 
 
What's more, the court's emphasis in Frazier on the “entire statutory scheme 
governing dissolution proceedings and child custody disputes stemming from 
them” cuts in favor—not against—the court's authority to consider the 
modification request here. Frazier, 1 N.W.2d at 781. The parent 
in Frazier sought to find authority for the court to answer its free-floating 
best-interest-of-the-child question with an “application for 
determination.” Id. at 778. And so the absence of any statutory language 
authorizing the application cut against the parent. But here, no one disputes 
we have a statutorily recognized modification proceeding. And the legislature 
knows how to limit the court's authority to modify provisions in a dissolution 
decree if it wants to do so. See Iowa Code § 598.21(7) (prohibiting 
modification of property distributions). Yet it has not done so for school-
district-setting provisions like the one here. Thus, consistent with Frazier’s 
admonition that this scheme is “strictly statutory,” I would not judicially create 
a limitation on modification where the legislature has not. Frazier, 1 N.W.3d 
at 781 (cleaned up). 
 
I concede that some of Frazier’s reasoning could be logically followed to 
reach the majority's conclusion. See id. at 781 (saying that “beyond the initial 
custody decree, ... the Iowa statutory scheme places parental decisions with 
the parents, not the court”); id. at 779 (reasoning that court resolution of a 
medical dispute conflicts with the joint legal custodians’ “right to equal 
participation in a decision affecting the children's medical care”). 
But Frazier itself warns us not to rely on dicta because “[t]he binding force of 
a decision is coextensive with the facts upon which it is founded.” Id. at 
782 (cleaned up). And based on this rule, the court in Frazier disavowed its 
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prior dicta stating that “the court must step in as an objective arbiter, and 
decide” disputes “[w]hen joint legal custodians have a genuine disagreement 
concerning a course of treatment affecting a child's medical care.” Id. at 
783 (quoting Harder v. Anderson, 764 N.W.2d 534, 538 (Iowa 2009)). So I 
am wary of reading too much into Frazier’s dicta, especially where other 
reasoning in the opinion reaffirms the prior precedents that the dicta would be 
implicitly overruling with that broad reading. 
 
Extending Frazier to restrict the court's power to modify provisions, like this 
school-district-setting provision, would also lead to problematic and odd 
results. If a provision setting a child's school district is unmodifiable, I would 
expect parents to be less likely to voluntarily agree to such a provision—like 
Katie and Gary did in their stipulation incorporated into the court order here—
resulting in more contentious and time-consuming original proceedings. Or it 
might lead them to seek decrees and orders leaving the issue unaddressed so 
they can roll the dice as to whether they can work it out or unilaterally make 
the choice and hope the other parent will be unable to undo it in court. I don't 
think any of these options are desirable. Nor are they mandated by the statute 
or the holding of Frazier. 
 
And I struggle to reconcile this extension of Frazier with the decades of Iowa 
precedent that a parent with physical care may seek court approval to adjust a 
decree to accommodate a cross-country or cross-state move—and thus 
necessarily also change the school—merely by showing a material change in 
circumstances and that the move is in the child's best interest and without 
changing joint legal custody. See In re Marriage of Frederici, 338 N.W.2d 
156, 159–60 (Iowa 1983); In re Marriage of Hoffman, 867 N.W.2d 26, 32–33 
(Iowa 2015); Thielges, 623 N.W.2d at 235–38. Has Frazier implicitly 
overruled all this precedent too? And if not, why should it be harder for a 
parent to change a school twenty miles away than one two hundred miles 
away? We can avoid these questions if we do not extend Frazier beyond what 
it necessarily decided. 
 
For all these reasons, I read Frazier to hold only that a district court lacks 
authority to consider a freestanding application for determination of whether 
a course of conduct is in a child's best interest—outside of any proper 
procedural vehicle and that vehicle's requirements. It does not remove a 
court's authority to modify a provision in a decree or custody order when the 
normal requirements for modification are met. And thus it does not displace 
our authority to grant Katie's petition to modify the school-district-setting 
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provision if she shows that there has been a material change in circumstances 
and the modification would be in their daughter's best interest.” 
 
Venechuk v. Landherr, No. 23-0826, 2024 WL 2312559 (Iowa Ct. App. May 
22, 2024) (dissent at p. 3-5) 
 
While this dissent is written in large part under the backdrop of modifying a 

specific provision regarding school choice in an original decree, the logic, rationale, 

and analysis applies exactly the same in a case where there is no specific provision 

regarding school choice.  Judge Langholz states as such in referencing Flick and 

Laird and the ultimate conclusion: “For all these reasons, I read Frazier to hold only 

that a district court lacks authority to consider a freestanding application for 

determination of whether a course of conduct is in a child's best interest—outside of 

any proper procedural vehicle and that vehicle's requirements.”  Id. at 5. 

In conclusion, reading Frazier and Venechuk in tandem, it is clear that when 

a petition to modify or enforce is filed regarding a joint legal custody decision, the 

district court has authority to serve as the tie-breaker without being limited to only 

determining that sole legal custody is the appropriate result.  It is important, however, 

that the determination be in the child’s best interests, and there must be a showing 

of a change in circumstances and better ability to administer to the needs of the 

children.   

Ultimately, where does that leave us?  The district court should have analyzed 

this case in a simple fashion – has there been a substantial change in circumstances 
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and what is in B.V.K.’s best interests – Montezuma school district or home school?  

In the instant case, the court’s determination to home school the B.V.K. is not in the 

child’s best interests.  Not only does that also doom the court’s determination to 

award Taylor sole legal custody (the vehicle by which the Court made it’s ruling to 

allow B.V.K. to be home schooled).  It dooms the court’s determination that 

homeschooling B.V.K. is best for B.V.K. (the tie breaker function). 

C. Homeschooling B.V.K. is not in B.V.K.’s best interests 
 

From the outset, it is important to note the following facts: 

1. B.V.K. was testing above average benchmarks in Montezuma school 

district. 

2. B.V.K.’s behaviors and attention in school drastically improved in the 

2024-2025 school year. 

3. B.V.K. has an IEP which is administered and monitored by the Montezuma 

school district, and B.V.K. greatly benefits from that IEP and the extra 

assistance it provides B.V.K. 

4. Taylor, who did not graduate high school, has no training, education, plan 

or structure for home schooling B.V.K. short of looking at some curriculum 

buying some books for B.V.K. to work on for about an hour at the kitchen 

table. 

5. Montezuma has no accredited home school program. 
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6. B.V.K. has no assistance from the Montezuma school district or IEP while 

being home schooled. 

7. The structure, routine, peer interaction and authority of the Montezuma 

schools has been beneficial to B.V.K. 

8. Montezuma is committed to providing B.V.K. with any resources and 

structure necessary to assist her education. 

9. The Montezuma principal adores B.V.K. and is committed to her success. 

10. The ultimate driver behind the decision to homeschool B.V.K. appears to 

be Taylor’s husband, Frank, who was homeschooled himself and is the 

decision maker in Taylor’s home. 

The objective for the court is to determine the school which is in the child’s 

best interests.  In re Marriage of Flick, No. 20-1535, 2021 WL 2453111, at *5 (Iowa 

Ct. App. June 16, 2021).  In order to change the child’s school, there must be a 

substantial change in the circumstances, which is permanent and continuous in 

nature, not contemplated by the court in the original action.  Flick at 2. 

B.V.K.’s initial struggles in school are not a substantial change in 

circumstances which is permanent in nature.  As shown by the evidence, B.V.K. did 

initially have some struggles during the 2023-2024 school year.  Those struggles 

greatly improved in the 2024-2025 school year, such that B.V.K. was excelling in 

school, testing above average, and consistently having great days.  B.V.K.’s daily 
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reports (D0114; D0115) show that she was consistently having excellent days 

compliance throughout the school year, tremendously improving as the year 

progressed.  Even in the 2023-2024 school year, B.V.K’s “Begindergarten” year, 

B.V.K. showed progress throughout the year and was making “significant gains” and 

growing in her academic work as the year progressed, until Taylor unilaterally 

removed her from school on January 31.  (D0132).  The fact that B.V.K. had some 

rough adjustments to school is not rare for a young child, but by the end of B.V.K’s 

second year, she was doing well academically and her school behavior was vastly 

improved.  This is what is expected of a minor child, and is not a substantial change 

in circumstances or “not contemplated” by the original decree. 

Furthermore, homeschooling B.V.K. is not in B.V.K.’s best interests.  B.V.K. 

greatly benefits from the resources available to her at Montezuma.  B.V.K’s IEP and 

the assistance, structure, and school environment all serve a tremendous benefit to 

B.V.K. and her learning.  B.V.K’s growth in her education and behavior at school 

serve as strong evidence of the positive effect and impact the Montezuma schools 

are having on B.V.K. 

To the contrary, Taylor’s “plan” of homeschooling B.V.K. is really no plan at 

all.  She looked at some curriculums and bought some books online.  That’s it.  She 

was unable to formulate any type of meaningful description of the routine, goals, 

curriculum or day to day plan for B.V.K. to be homeschooled.  Further, removing 
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B.V.K. from Montezuma and into homeschool eliminates B.V.K.’s assistance with 

her IEP and the structure and routine that Montezuma schools provides.  Simply put, 

the notion of someone who did not graduate high school themselves, homeschooling 

a child that requires an IEP, without any identifiable plan or routine or structure, is 

asinine. 

B.V.K.’s special education teacher for the 2023-2024 school year, Macy 

Richards, testified that after an initial rough period, things began to go fairly well 

for B.V.K.in school.  (Tr. P. 160:4-25).  B.V.K. began to have a lot of improvement 

with her behavior as well.  (Tr. P. 161:11-17)  B.V.K. was progressing in school. (Tr. 

P. 162:18-25; 163:1-2).  B.V.K. was benefiting from the strong structured 

environment of Montezuma schools.  (Tr. P. 163:13-25; 164:1-20)  The Montezuma 

schools provide the structure that B.V.K. needs to succeed.  (Tr. P. 164:21-23)  Ms. 

Richards had the opportunity to observe B.V.K. at school during the 2024-2025 

school year and also opined that B.V.K was enjoying school and “doing great” in the 

Montezuma schools.  (Tr. P. 165:3-17) 

B.V.K.’s Begindergarten teacher for the 2023-2024 school year, Lisa Huff 

shared similar sentiments.  B.V.K. had a rough transition to full time school in the 

fall of 2023, as many kids do, but improved as the year went on.  (Tr. P. 117:21-25; 

118:1-24).  Lisa Huff also opined that B.V.K. requires good structure in her schooling 

to be successful and the Montezuma School District has the ability to provide B.V.K. 
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with that structure.  (Tr. P. 179:25 180:1-8)  Ms. Huff also opined that B.V.K. had a 

better year in the 2024-2025 school year and that her observations are that B.V.K 

will continue to improve in school.  (Tr. P. 180:9-25; 181:1-5)  Ms. Huff opined that 

the plans and structures in place for B.V.K. in the Montezuma school district serve a 

benefit for B.V.K. and she would not be successful without the plans or structures in 

place offered by the Montezuma school district.  (Tr. P. 181:7-13) 

Rich Schulte, the school superintendent, testified that he has had observations 

and meetings with B.V.K., school staff and Nathan and Taylor during the course of 

B.V.K.’s tenure at Montezuma schools.  (Tr. P. 186:9-25; 187:1-13)  Mr. Schulte’s 

observations were that B.V.K. struggled initially with school but by the 2024-2025 

school year B.V.K’s behaviors were significantly different and had vastly improved 

from a behavioral standpoint and the routines and structures in place at Montezuma 

schools had provided B.V.K. with growth in her education.  (Tr. P. 187:13-25; 188:1-

2) Mr. Schulte also testified that he had seen improvement and growth in B.V.K. 

personally in the 2024-2025 school year and B.V.K. had “certainly” had less frequent 

incidents than in the past.  (Tr. P. 188:3-25; 189:1-11)  Mr. Schulte also testified that 

B.V.K. greatly benefited from the routines and structures provided her with her IEP 

through the Montezuma school district. (Tr. P. 190:4-25; 191:1-2).  Mr. Schulte also 

testified that B.V.K. greatly benefits from classroom learning with her peers and 

teacher and the continuous instruction and support of her paraprofessional in the 
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classroom setting.  (Tr. P. 191:3-25).  This allows B.V.K. to do “peer modeling” to 

observe her peers and respond appropriately to situations as well as learn to work 

with her peers and obtain support from her teacher and other professionals in the 

room.  Mr. Schulte considered the 2024-2025 school year for B.V.K. a successful 

one with great improvement from B.V.K. in the Montezuma school district.  (Tr. P. 

191:1-17).  Mr. Schulte testified that the Montezuma schools will continue to provide 

B.V.K. with the structure and support that she requires to be successful in school.  

(Tr. P. 192:18-22).  Mr. Schulte also testified that B.V.K. was “absolutely” successful 

in the classroom-based learning environment in Montezuma in 2024-2025 and that 

the classroom-based learning environment is “absolutely” important for B.V.K.’s 

educational growth.  (Tr. P. 196:10-25; 197:1) 

Kelly O’Rourke, the principal at Montezuma schools, also testified regarding 

B.V.K.  (Tr. P. 199:1-18).  Kelly O’Rourke testified that B.V.K. is a “sweetheart, full 

of spunk, wants to please others, and wants to be a leader while she is at school.”  

(Tr. P. 200:17-21).  B.V.K. can thrive under her IEP and B.V.K’s IEP is beneficial to 

B.V.K.’s learning environment because it provides her the ability to redirect and 

work quietly in her own setting if necessary.  (Tr. P. 201:2-25; 202:1-10).  Kelly 

O’Rourke testified that B.V.K. showed growth and maturity in her educational 

experience in the 2024-2025 school year, and B.V.K. appeared to enjoy school a lot 

more in 2024-2025 and had improvement in her behaviors.  (Tr. P. 202:24-25; 203:1-
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25).  Mr. O’Rourke testified that Montezuma schools is in a position to assist B.V.K. 

achieve success educationally because they have the correct people in place which 

care about the children and their educational growth from year to year and they are 

prepared to continue that structure throughout B.V.K’s educational career.  (Tr. P. 

205:18-25; 206:1-2, 11-14). 

The general testimony from the school is that B.V.K. had a rough transition to 

full time schooling at the beginning of the 2023-2024 school year.  This is not 

necessarily rare for young children.  However, throughout the 2023-2024 school year 

and for all of the 2024-2025 school year, B.V.K. showed tremendous growth and 

improvement in her behaviors and educational experience, such that she had nearly 

all positive behavior days in the 2024-2025 school year.  The Montezuma schools 

provides her with the structure and learning environment which is most beneficial 

for B.V.K. and B.V.K.’s IEP provides her with the extra assistance necessary for her 

to be successful in school.  None of that structure, environment, IEP support, or 

professional support is available to B.V.K. in a home school setting.  Further, the 

complete lack of plan, routine, or really any structure of Taylor’s home school option 

appears to be completely opposite what B.V.K. requires to be successful learning.  

Certainly sitting at the kitchen table doing workbooks for an hour a day likely sounds 

appealing for B.V.K., but it does not provide her with the consistent structure, 
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professional resources, peer interactions and classroom learning that B.V.K. requires 

to be successful as a student. 

    B.V.K.’s best interests require that she remain enrolled in the Montezuma 

school district, where she will be afforded the best opportunity to learn and grow 

educationally, with the structure and professional help that she requires and deserves.  

The Montezuma school district provides B.V.K. with superior resources, structure, 

and learning environment which is beneficial to B.V.K. 

Conclusion 

In conclusion, the district court erred in granting Taylor sole legal custody.  

Nathan and Taylor are two parents that enjoy a successful co-parenting relationship.  

They simply had a disagreement about where B.V.K. should attend school.  That 

disagreement in and of itself is not substantial and material grounds which is clear 

and convincing evidence to modify legal custody.  Further, the decision to home 

school B.V.K. is very clearly not in B.V.K.’s best interests, and the evidence does 

not support a substantial change in the circumstances to order B.V.K. be home 

schooled.  Accordingly, Nathan respectfully requests the Court reverse the district 

court, reinstate joint legal custody, and deny the request to modify the decree to 

provide that B.V.K. be homeschooled. 
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II. TAYLOR SHOULD BE FOUND IN CONTEMPT FOR 

UNILATERALLY REMOVING B.V.K. FROM MONTEZUMA 

SCHOOL DISTRICT. 

Preservation of Error 
 

The Appellant properly preserved error by filing the application for contempt, 

and by filing a timely Notice of Appeal. 

 

Standard of Review 
 

The standard of review for the trial court’s refusal to hold a party in contempt 

is for abuse of discretion. In re Marriage of Swan, 526 N.W.2d 320, 327 (Iowa 1995). 

Argument 

Taylor and Nathan exercise joint legal custody of B.V.K.  On or about January 

31, 2024, Taylor unilaterally made the decision to remove B.V.K. from the 

Montezuma school district and home school B.V.K.  She did so knowing that Nathan 

did not agree with this decision.  (Tr. P.109-113).  This is in violation of the parties’ 

May 21, 2021 stipulation and May 28, 2021 decree. 

“If a person against whom a ... final decree has been entered willfully disobeys 

the ... decree, the person may be cited and punished by the court for contempt ....”  

Felton v. Iowa Dist. Ct. for Polk Cnty., No. 21-1398, 2023 WL 1809820 (Iowa Ct. 

App. December 18, 2023) citing Iowa Code §598.23(1) Willfulness can be shown 
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by evidence of conduct that is (1) intentional and deliberate with a bad or evil 

purpose; (2) wanton and in disregard of the rights of others; (3) contrary to a known 

duty; or (4) unauthorized, coupled with an unconcern whether the contemner had the 

right or not.  Felton at 4. 

There are only two recognized defenses to contempt: 

1. Indefiniteness of the order. 

2. Absence of willful disobedience caused by inability to perform. 

In re Marriage of Ahrenholz, No. 04-0559, 2005 WL 158348 (Iowa Ct. App. 

January 26, 2005) 

Taylor has the burden of producing evidence of any defense she tenders.  Id. 

Taylor acknowledges on cross-examination that she knew Nathan did not 

agree with B.V.K. being homeschooled but she unilaterally made the decision to 

remove B.V.K. from Montezuma school district and home school her anyway.  This 

is contempt. A clear, blatant disregard of Nathan’s joint legal custody rights, in 

violation of the parties’ Decree.  Taylor’s own desires and beliefs about what she 

believes is correct do not override the joint legal custody provisions of the parties’ 

decree. 

Conclusion 

Nathan respectfully requests that the Court find Taylor in contempt for her 

actions in unilaterally removing B.V.K. from Montezuma school district and home 



46 
 

schooling B.V.K., plus remand to the district court for an award of attorney fees for 

prosecuting the contempt. 

III. NATHAN SHOULD BE AWARDED TRIAL ATTORNEY FEES AND 

APPELATE ATTORNEY FEES. 

Preservation of Error 
 

The Appellant properly preserved error by requesting attorney at the time of 

trial, and by filing a timely Notice of Appeal.  

Standard of Review 
 

The standard of review for the trial court’s denial of attorney fees is for abuse 

of discretion.  In re Marriage of Erpelding, 917 N.W.2d 235, 238 (Iowa 2018). 

Argument 

Iowa Code §598.36 (2025) provides that the court may award attorney fees to 

the prevailing party in a modification action.  Furthermore, the appellate court has 

discretion in awarding appellate attorney fees.  In re Marriage of Michael, 839 

N.W.2d 630, 639 (Iowa 2013).  Nathan requested trial attorney fees at the 

modification trial in the amount of $11,450.00. (D0151, Respondent’s Exh. Z, 

Affidavit re Attorney Fees and Costs).  If successful on appeal, Nathan should be 

awarded his trial attorney fees.  Further, Nathan requests appellate attorney fees for 

this appeal in the amount of $9,500.00.  An affidavit of appellate attorney fees to 

date is submitted with this brief. 
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REQUEST FOR ORAL ARGUMENT 

Nathan Van Kooten respectfully requests to be heard in oral argument in this 

matter if the Court believes the same would be beneficial to the Court. 
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