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STATEMENT OF ISSUES PRESENTED FOR REVIEW

ISSUEL: THE EVIDENCE DOES NOT SUPPORT THAT IT IS IN THE
CHILDREN’S BEST INTERESTS FOR LEGAL CUSTODY TO BE MODIFIED
FROM NATHAN AND TAYLOR HAVING JOINT LEGAL CUSTODY TO
TAYLOR HAVING SOLE LEGAL CUSTODY.



ROUTING STATEMENT

It would be appropriate for this case to be transferred to the Court of Appeals
as this case presents facts and issues which require the application of existing legal
principles. Iowa R. App. P. 6.1101(3).

STATEMENT OF THE CASE

Nature of the Case

The previously stated Nature of the Case as set forth in previous briefs is
appropriate.

Course of Proceedings

The previously stated Course of Proceedings as set forth in the Appellant’s
previous brief is appropriate.

Statement of the Facts

Nathan has cited additional facts as necessary throughout this brief.

ARGUMENT

L. THE EVIDENCE DOES NOT SUPPORT THAT IT IS IN THE
CHILDREN’S BEST INTERESTS FOR LEGAL CUSTODY TO BE
MODIFIED FROM NATHAN AND TAYLOR HAVING JOINT LEGAL
CUSTODY TO TAYLOR HAVING SOLE LEGAL CUSTODY.

Taylor’s brief goes to great lengths to try and convince the court that there is
some terrific disagreement between Taylor and Nathan which serves as a basis for

severing joint legal custody. The evidence does not support this argument. To the

contrary, as set forth in Nathan’s initial brief, Taylor testified: Nathan is a good dad;
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Nathan and Taylor get along well; Nathan and Taylor communicate well; Taylor
trusts Nathan; Nathan trusts Taylor; things have gone well between Nathan and
Taylor since their divorce; Nathan and Taylor are able to make decisions and
changes about parenting and the children on a regular basis. (Tr. P.107:9-25; 108:1-
7). There is nothing about this case that amounts to clear and convincing evidence
that the legal custodial relationship between the child and parent should be severed,
nor did the Court cite to clear and convincing evidence in the Court’s ruling. This

in and of itself is error.

Taylor’s brief then tries to persuade the Court that the parent’s failure to agree
upon a change in schooling routine for their minor child is a substantial change in
circumstances which necessitates modification of joint legal custody. The problem
with this argument is two fold: 1. The “change in circumstance” is manufactured by
Taylor jointly agreeing to place the children in public school and then unilaterally
withdrawing B.V.K. from public school and homeschooling B.V.K. 2. A
disagreement about public vs. home school, while certainly an important decision,
does not in and of itself fulfill all of the factors required for sole legal custody to be

awarded.

Taylor argues that Frazier and Venechuk require this court to award sole legal
custody to Taylor in order to support the Court’s determination that B.V.K. should

be homeschooled. In re Marriage of Frazier, 1 N.W.3d 775 (Iowa 2024); Venechuk
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v. Landherr, 20 N.W.3d 471 (Iowa 2025). Nathan disagrees with this, as explained
in Nathan’s initial brief. Further, Nathan disagrees that, in this case, the standard for
sole legal custody has been met. Under Taylor’s own legal analysis, assuming
Frazier and Venechuk create this all or nothing determination under legal custody,
the proper answer to this dispute is the parent’s remain joint legal custodians and the
court is without authority to make a determination on education decisions. This is
because there is simply no identifiable evidence in this that truly supports a
determination that sole legal custody is appropriate. The cart is driving the horse.
The trial judge wanted to order that B.V.K. be allowed to be home schooled. The
trial judge did so by awarding Taylor sole legal custody (of all of the children —
without basis or clear and convincing evidence) so Taylor could home school B.V.K.
It became a self-fulfilling prophecy — the Court believed the only way the Court
could order B.V.K. to be home schooled is to give Taylor sole legal custody despite
Taylor not meeting the criteria (facts or legal standard) for sole legal custody — but
that’s glossed over because the Court wanted to order B.V.K. to be home schooled.
Where is the clear and convincing evidence (those words do not appear in the
ruling)? Where is the analysis of the factors and standards of legal custody (they do
not appear in the ruling)? Where in the ruling (or transcript) is there any discussion
about the party’s other two children (E.V.K. and A.V.K.) and consideration or clear

and convincing evidence as to why it is in their best interests for Taylor to have sole



legal custody (there is none)? What does appear in the ruling is the Court
(incorrectly) determines that Taylor has carefully considered the children’s
educational needs and therefore it is in the best interests for Taylor to have sole legal
custody. This, clearly, is the cart coming before the horse — the court ordering sole
legal custody only because the court believes it is the only way the court can order
the child be home schooled. But that’s not the law concerning modifications and

sole legal custody.

The Court’s paramount concern when entering orders regarding custody of
children is to make determinations which are in the children’s best interests. Knight
v. Soumas, 6 N.W.2d 32, 2024 WL 1296697, at *1 (Iowa Ct. App. Mar. 27, 2024)
(citing Phillips v. Davis-Spurling, 541 N.W.2d 846 (Iowa 1995)); In re Marriage of
Hieber, 872 N.W.2d 410, 2015 WL 6509020 (Iowa Ct. App. Oct. 28, 2015); In re
Marriage of Leuer and Petersen, 837 W.L. 680, 2013 WL 3275456 (Iowa Ct. App.

June 26, 2013)).

“The court, insofar as 1s reasonable and in the best interest of the child,
shall order the custody award, including liberal visitation rights where
appropriate, which will assure the child the opportunity for the
maximum continuing physical and emotional contact with both parents
after the parents have separated or dissolved the marriage, and which
will encourage parents to share the rights and responsibilities of raising
the child unless direct physical harm or significant emotional harm to
the child, other children, or a parent is likely to result from such contact
with one parent.”




Iowa Code Ann. § 598.41 (West) (emphasis added). The appellate court in /n re

Marriage of Downing, in deciding a child custody modification, stated,

Our paramount consideration in determining custody is the best
interests of the children. In re Marriage of Weidner, 338 N.W.2d at 356.
The moving party in a modification action carries a heavy burden when
seeking a change in custodial provisions of a dissolution decree. This
burden stems from the principle that once custody of children has been
fixed, it should be disturbed only for the most cogent reasons. In re
Marriage of Mikelson, 299 N.W.2d 670, 671 (lowa 1980).

In re Marriage of Downing, 432 N.W.2d 692, 693 (Iowa App. 1988) (citing In re

Marriage of Weidner, 338 N.W.2d 351, 356 (Iowa 1983)).

The Frazier and Venechuk interpretations that the court is not permitted to
parcel out and referee disagreements between joint legal custodians regarding issues
which fall under the legal custody purview, unless the topic at issue is addressed in
the underlying decree, ignores the concept of making determinations that are in the
child(ren)’s best interests. 1 N.W.3d 775 (Iowa 2024). This new interpretation of
Iowa Code §598.41 is not in children’s best interests. It is not in a child’s best
interests for the child’s parents to have joint legal custody, and then for that custody
arrangement to be modified to just one parent having sole legal custody just because
the parents could not agree on one issue.

The argument that Venechuk v. Landherr, stands for the proposition that the
court can only intervene and rule on a dispute between joint legal custodians without

modifying legal custody if the topic at issue is addressed in the decree is also not in
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the children’s best interests. This would require the parties entering into a stipulation
to try to contemplate every little issue that may arise in their child’s life. It is not
practical to believe that each and every of those various issues could be addressed in
the decree, for the court to later be able to intervene in a dispute without having to
modify legal custody from joint legal custody to both parents, to sole legal custody
to one parent.

Taylor’s view of Frazier makes it so the parents must agree on every issue in
order for joint legal custody to be maintained and if the parents disagree on any issue
relevant to legal custody, that opens the door for a parent to seek to modify joint
legal custody to be sole legal custody and the Court must do so to resolve the dispute.
This is an impossible task for any parent, especially in cases when joint legal custody
is ordered when the child is very young. For the parents who divorce when their
child is two years old, in order to maintain joint legal custody, they must agree on
nearly everything for the next 16 years? If they do not agree about little Johnny
playing soccer, then one parent must file a modification and one of the two parents
must obtain sole legal custody to resolve the dispute? Was it really the intention of
the legislature when drafting lowa Code §598.41 for joint legal custody to require
the parents to agree on every issue or else sole legal custody is the answer? Have
the legislators ever actually had a divorce client to understand the litany of issues

people disagree upon?



Taylor’s view of the Frazier and Venechuk case sets the stage for far more
legal custody modification actions, and far more parents seeking sole legal custody.
Increasing modification actions, and reducing one parent’s authority as a legal
custodian for their child, has massive negative consequences for children who are
the subject of custody proceedings. Most frequently, joint legal custody is in the
child(ren)’s best interests, as it “will assure the child the opportunity for the
maximum continuing physical and emotional contact with both parents after the
parents have separated or dissolved the marriage, and which will encourage parents
to share the rights and responsibilities of raising the child.” Iowa Code
§598.41(1)(a). To take away the joint legal custody arrangement when the parents
cannot agree on one issue, such as where the child should attend school or whether
the child should receive vaccinations, does not mean that joint legal custody is no
longer in the child’s best interests.

In the instant case, it is uncontradicted that Taylor and Nathan coparent well
and they both are actively involved in their children’s lives. To eliminate Nathan’s
ability to share the rights and responsibilities of raising the children, by being a joint
legal custodian, simply because Nathan and Taylor cannot agree on whether one of
their children should or should not be homeschooled, is not in the children’s best
interest. Sole legal custody by its nature will remove Nathan from important aspects

of the children’s lives. Nathan would no longer get a say in issues that have any real
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significance in the children’s lives. Nathan would no longer get to participate in, not
only education-based decisions, but also decisions which pertain to the children’s
medical care, or religious activities.

Furthermore, in the instant case, the Court’s finding that homeschooling was
in the child’s best interest led to the Court’s finding that Taylor should have sole
legal custody. However, the court did not make any findings of clear and convincing
evidence to suggest that joint legal custody was no longer in the children’s best
interest. Although the court may believe that the child should be homeschooled, the
court must make clear and convincing findings that modifying the decree from joint
legal custody to Taylor having sole legal custody, is in the children’s best interests.
The court did not make such findings, and there was no evidence that would support
that it would be in the children’s best interests for Taylor to have sole legal custody
of the children.

Taylor has the burden to “prove that conditions since the decree was entered
have so materially and substantially changed that the children's best interests make
it expedient to make the requested change.” In re Marriage of Downing, 432 N.W.2d
692, 694 (Iowa Ct. App. 1988) (quoting In re Marriage of Frederici, 338 N.W.2d
156, 158 (Iowa 1983)). There is nothing in the record to establish that it is in the
children’s best interests for Taylor to have sole legal custody of the children. It is

undisputed that Nathan and Taylor had different opinions on the matter of

11



homeschooling one of the children, however, that does not support, let alone prove,
that the current legal custody arrangement, where both parents share in the rights
and responsibilities concerning the children, should be changed to grant Taylor sole
legal custody. There is nothing in the record to suggest that it would be in the
children’s best interests for Taylor to have sole legal custody of the children. In
many ways Nathan and Taylor seem to be model joint legal custodians, they are both
actively involved in the children’s education and healthcare. They can and do
communicate respectfully about the children and since their divorce, other than the
issue about homeschooling, they have been able to agree on several issues relevant
to minor children.
Conclusion

Taylor has the burden of proving that there are grounds to modify custody,
and that the modification she requests is in the children’s best interests. Taylor did
not carry that burden, as the evidence does not support a modification of legal
custody to sole legal custody to Taylor. The trial court’s decision to modify custody,
and grant Taylor sole legal custody, should be reversed as the evidence does not
support a determination that there are grounds to modify custody, or that modifying

custody would benefit the welfare of the children.
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CONDITIONAL REQUEST FOR ORAL SUBMISSION

Nathan Van Kooten respectfully requests oral argument in this matter if the

Court determines that oral argument would benefit the Court in deciding this appeal.

Respectfully submitted,
Nathan Van Kooten, Respondent-Appellant
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ATTORNEY’S COST CERTIFICATE

I, the undersigned, hereby certify that the true cost of producing the necessary
copies of the foregoing Reply Brief and Argument was $0.00, as it was electronically

filed.
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Btyan J. Goldsmith, AT0008946

Carly M. Schomaker, AT0013834
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111 West Second Street, P.O. Box 601
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Telephone: (641) 682-7579
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CERTIFICATE OF COMPLIANCE WITH

TYPE-VOLUME LIMITATION, TYPEFACE REQUIREMENTS,

AND TYPE-STYLE REQUIREMENTS

This brief complies with the type-volume limitation of lowa R. App. P.
6.903(1)(g)(1) or (2) because this brief contains 2321 words, excluding the parts of

the brief exempted by lowa R. App. P. 6.903(1)(g)(1).

This brief complies with the typeface requirements of lowa R. App. P.
6.903(1)(e) and the type-style requirements of lowa R. App. P. 6.903(1)(f) because
this brief has been prepared in a proportionally spaced typeface using Microsoft

Word 2019 in font size 14 of Times New Roman.

Bryan J. Goldsmith

Carly M. Schomaker
Attorneys for Respondent-Appellant
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CERTIFICATE OF SERVICE AND CERTIFICATE OF FILING

The undersigned hereby certifies that a true copy of the Respondent-
Appellant’s Reply Brief was served February 19, 2026, upon the following parties:

Patrick J. Mahaffey

Robert S. Seer

Mahaftey Law Office, P.C.

107 S. 4" Street

P.O. Box 850

Montezuma, IA 50171
pim@mahaffeylaw.net
rseer@mahaffeylaw.net
Attorneys for Petitioner-Appellee

by electronic notification from the lowa Supreme Court for the CM/ECF system.

The undersigned further certifies that on February 19, 2026, 1 will

electronically file this document with the Clerk of the lowa Supreme Court.

Respectfully submitted,

Bryan J. Goldsmith, AT0008946

Carly M. Schomaker, AT0013834
GAUMER, EMANUEL & GOLDSMITH, P.C.
111 West Second Street, P.O. Box 601
Ottumwa, IA 52501

Telephone: (641) 682-7579

Facsimile: (641) 682-6982

Email: bjg@ottumwalaw.com
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