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I1.

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

WHETHER THE DISTRICT COURT ERRED IN RULING THAT
COMPELLING LARSEN TO ENTER HER PASSCODE TO
UNLOCK HER PHONE WOULD VIOLATE HER FIFTH
AMENDMENT RIGHT, AS SUCH ACT IS A TESTIMONIAL
COMMUNICATION, RATHER THAN A NON-TESTIMONIAL ACT
OF PRODUCTION.

WHETHER THE DISTRICT COURT ERRED IN RULING THAT
THE FOREGONE-CONCLUSION DOCTRINE DOES NOT
DEFEAT LARSEN’S ASSERTION OF HER FIFTH AMENDMENT
PRIVILEGE.



ROUTING STATEMENT

Retention by the Iowa Supreme Court is appropriate because this appeal
presents a substantial issue of first impression in lowa’s appellate courts: whether
the Fifth Amendment permits a court to compel a defendant, through contempt
sanctions, to provide their passcode to unlock a password-protected phone, to allow
law enforcement to execute a warrant authorizing a search of the phone’s contents.
See lowa R. App. P. 6.1101(2)(c). This is a fundamental and urgent issue of broad
public importance, given the vast amount of potentially incriminating information
stored on phones and the State’s increasing reliance on compelled access to that
information based on Supreme Court precedent developed long before modern
technology. The constitutional protections afforded by the Fifth Amendment must
be considered in light of the technological reality in which we exist. Thus, whether
the Fifth Amendment permits the State to compel a defendant to disclose or use their
knowledge to unlock such a device presents a constitutional question that warrants

the lowa Supreme Court’s immediate and definitive consideration. See lowa R. App.

P.6.1101(2)(d).



NATURE OF THE CASE

The State appeals from the district court’s ruling denying its motion to compel
Defendant-Appellee (hereinafter “Larsen”) to enter the passcode to her phone to
unlock the device to allow law enforcement to access its contents pursuant to search
warrants. See D0044, Ruling on State’s Motion to Compel (“MTC”) (12/1/2025);
D0037, MTC, Attachments 1 and 2 (10/2/2025).

The district court concluded that Larsen could be compelled to use her
biometric identifiers to unlock the phone because doing so constitutes a non-
testimonial act. D0044 at 11. The district court drew a constitutional distinction,
however, with respect to the passcode, concluding that compelling Larsen to enter it
would constitute a testimonial act protected by the Fifth Amendment, as it
necessarily requires her to employ the contents of her mind to unlock the device. /d.
at 8, 11.

The district court further concluded that the foregone-conclusion doctrine did
not permit compelled entry of Larsen’s passcode. /d. at 10. In doing so, the district
court rejected the court’s analysis in People v. Sneed, where the court held that
compelling a defendant to enter his passcode was testimonial because the act
implicitly asserts that he is able to unlock the phone. /d. at 8 (citing Sneed, 230
N.E.3d 97, 115 (1ll. 2023)). The Sneed court also held that the foregone conclusion

applied, as the Government was able to establish that it already knew that: 1) the
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passcode exists; 2) the defendant possesses and controls the passcode; and 3) the
passcode is authentic. /d. at 9 (citing Sneed, 230 N.E.3d at 119). The district court
instead adopted the reasoning of United States v. Shvartsman, where the court
deemed the foregone conclusion inapplicable to compelling a defendant to provide
his or her passcode for three reasons: 1) the Government’s lack of interest in the
passcode’s independent evidentiary value does not remove Fifth Amendment
protection; 2) applying the doctrine on the premise that a compelled statement is not
testimonial or incriminating enough conflicts with the Fifth Amendment’s
intentionally broad tests for determining whether a communication is testimonial or
incriminating; and 3) characterizing a passcode as an arbitrary string of characters
whose disclosure reveals only the suspect’s use of the phone is simply incorrect. /d.
at 9—10 (citing Shvartsman, 722 F.Supp.3d 276 (S.D.N.Y. 2024)).

The district court correctly ruled that compelling Larsen to provide her
passcode would violate her Fifth Amendment right not to be compelled to be a
witness against herself. The district court was equally correct in rejecting the State’s
attempt to invoke the foregone-conclusion doctrine as a means of circumventing
Larsen’s fundamental constitutional protection.

STATEMENT OF THE FACTS

Larsen does not dispute the facts as set forth in the State’s brief (See State’s

Br. at 11-16), with the following exception:
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The State quotes the warrants as providing:

Authority to compel individuals to apply . . . his/her finger prints
and/or face to the biometric reader on any electronic device, or
physically enter the security code . . . [thus] revealing said
security code to law enforcement, for the purposes of unlocking
and keeping the . . . device in an unlocked state.

State’s Br. at 13 (emphasis added). The warrants actually provide:
Authority to compel individuals to apply . . . his/her finger prints
and/or face to the biometric reader on any electronic device, or
physically enter the security code or pattern lock code for said
device(s) if in a locked state, revealing said security code to law
enforcement, for the purposes of unlocking and keeping the . . .
device in an unlocked state.

D0037, MTC, Attachment (“Att.”) 3 at 4 (emphasis added).

Thus, the language of the warrants make it clear that the State was seeking to
compel Larsen to either state or write her passcode, or at the very least, to allow law

enforcement to observe her enter it into the phone.

JURISDICTIONAL STATEMENT

Larsen agrees with the State’s assertion that this Court has jurisdiction, as the
State timely filed an application for discretionary review, and such was granted. See
Appellant’s Br. at 17 (citing D0097, App. for Discretionary Review (1/12/26); lowa

R. App. P. 6.106(b); D0102, Order Granting Discretionary Review (2/12/26)).
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ARGUMENT

I. THE DISTRICT COURT DID NOT ERR IN RULING THAT
COMPELLING LARSEN TO ENTER HER PASSCODE TO UNLOCK
HER PHONE WOULD VIOLATE HER FIFTH AMENDMENT
RIGHT, AS SUCH ACT IS A TESTIMONIAL COMMUNICATION,
RATHER THAN A NON-TESTIMONIAL ACT OF PRODUCTION.

Preservation of Error:

The issue was raised and decided in the district court. See D0037, MTC;
D0044, Ruling on MTC at 8-10; D0095, Motion to Reconsider at 2—4; D0096, Order
Denying Motion at 1. Thus, error was properly preserved. See Meier v. Senecaut,
641 N.W.2d 532, 537 (Iowa 2002).

Standard of Review:

This Court reviews de novo the district court’s ruling on constitutional issues.
See, e.g., State v. Freeman, 705 N.W.2d 293, 297 (Iowa 2005).

Discussion:

The Fifth Amendment provides that “no person . . . shall be compelled in any
criminal case to be a witness against himself.” U.S. Const. amend. V. The privilege
reflects a fundamental rejection of the inquisitorial practice of compelling an
accused to provide the evidence necessary for his own conviction, and protects
against the “cruel trilemma” of self-accusation, perjury, or contempt. Pennsylvania
v. Muniz, 496 U.S. 582, 595-96 (1990). This principle necessarily entails the

requirement that the State produce evidence against an individual through “the

13



independent labor of its officers, not by the simple, cruel expedient of forcing it from
his own lips.” Estelle v. Smith,451 U.S. 454, 462 (1981). Thus, the Fifth Amendment
reflects the underlying premise that the government’s interest in securing criminal
convictions does not justify sacrificing the individual protections the privilege was
designed to secure. See Feldman v. United States, 322 U.S. 487, 489-90 (1944).
Accordingly, the guarantee against testimonial compulsion must be construed
liberally in favor of the right it was intended to protect. See, e.g., Hoffman v. United
States, 341 U.S. 479, 486 (1951); Gouled v. United States, 255 U.S. 298, 304 (1921)
(explaining the importance of construing the Fifth Amendment liberally in order to
prevent “stealthy encroachment” or “gradual depreciation” of the right it secures).
An individual may invoke the privilege upon showing that the compelled act
or response satisfies three requirements: (1) it is self-incriminating; (2) it is
compelled; and (3) it is testimonial in nature. United States v. Hubbell, 530 U.S. 27,
34 (2000). “[I]t need only be evident from the implications of the question, in the
setting in which it is asked, that a responsive answer to the question . . . might be
dangerous because injurious disclosure could result.” Hoffman, 341 U.S. at 486—
487. The privilege places the determination of whether a response is incriminating
in the hands of the person compelled to provide it. See United States v. Burr, 25 F.

Cas. 38, 40 (CC Va. 1807).
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To be testimonial, “an accused’s communication must itself, explicitly or
implicitly, relate a factual assertion or disclose information.” Doe v. United States,
487 U.S. 201, 210 (1988) [“Doe II’]. The protection afforded by the privilege
reaches an accused’s compelled communications, whatever form they might take.
Schmerber v. California, 384 U.S. 757, 763—64 (1966) (citing Boyd v. United States,
116 U.S. 616 (1886)). The privilege therefore turns not on whether the compelled
conduct is physical, but on whether the conduct communicates information from the
accused’s mind. Doe I1, 487 U.S. at 211 (quoting Curcio v. United States, 354 U.S.
118, 128 (1957)).

The Supreme Court has repeatedly distinguished between compelled acts that
merely exhibit physical characteristics, which are typically nontestimonial, and
those that communicate facts or disclose information known to the accused, which
are testimonial. See, e.g., Holt v. United States, 218 U.S. 245, 252-53 (1910)
(holding that requiring the defendant to put on a shirt to determine whether it fit him
did not implicate the privilege); Schmerber v. California, 384 U.S. 757, 763—64
(1966) (holding that compelled submission to a blood test involved physical rather
than testimonial evidence); Gilbert v. California, 388 U.S. 263, 266—67 (1967)
(holding that a compelled handwriting exemplar revealed an identifying physical
characteristic rather than testimonial communication); United States v. Wade, 388

U.S. 218 (1967) (holding that compelling the defendant to repeat words in a lineup
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did not constitute compulsion to utter statements of a testimonial nature). What
unites these examples is that they expose physical characteristics that exist
independently of the suspect’s knowledge, rather than requiring the suspect to supply
information known to him or her. See Hubbell, 530 U.S. at 34 (citing Pennsylvania
v. Muniz, 496 U.S. 582, 594-98 (1990)).

Recognizing the distinction is particularly important here because, while
entering a passcode involves a physical act, it also requires use of the mind to
communicate information from within. That communication is not incidental to the
act’s purpose; it is what enables the act to accomplish what the State seeks: defeating
the device’s security and obtaining access to the evidence within it.

Before moving forward, it is important to understand what entering a passcode
actually does: it decrypts data.

[Device encryption] uses a mathematical algorithm to encode data in a

way that makes it incomprehensible and unreadable until decrypted

with an authorized key. An encryption algorithm takes information that

can be read by humans, or “plaintext,” and converts it into unintelligible

characters, or “ciphertext.” When the authorized key is entered, the

algorithm transforms the ciphertext back into useable, readable form.

Without the key, encrypted data stored on a device appears to be

random, and it is impossible to tell whether a file contains relevant data

or nothing at all.

Michael Price & Zach Simonetti, Defending Device Decryption Cases, 43 Champion

42 (2019) (internal citations and footnotes omitted). Thus, compelling a person to

enter a passcode is not merely compelling the person to perform a physical act. The
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act communicates knowledge of information stored in the person’s mind and
simultaneously enables access to data that otherwise remains unavailable and
indecipherable.

The State urges this Court to adopt a narrow construction of the protection
afforded by the Fifth Amendment, and invokes United States v. Burr to support its
contention that entering a passcode is not testimonial because it communicates, at
most, the defendant’s present knowledge of the passcode. See State’s Br. at 21-22
(citing 25 F. Cas. 38 (CC Va. 1807)). But the State’s reading of Burr overlooks the
critical distinction between the question presented there and the compelled act at
issue here. There, the witness was asked the intentionally limited question of whether
he currently understood the ciphered paper. Id. at 39; 1 David Robertson, Reports of
the Trials of Colonel Aaron Burr 221, 240 (Philadelphia, Hopkins & Earle 1808),
https://books.google.com/books?id=hVADAAAAYAAIJ. The State claims: “In
Burr, it did not matter whether the answer ‘led to the discovery’ of other evidence
that could incriminate the witness—the privilege could only be invoked upon a
finding that ‘[the] answer itself” may incriminate the witness.” State’s Br. at 21.
However, Justice Marshall never expressly considered and rejected a causal-link
theory. Rather, he considered whether the particular answer sought would itself

disclose an incriminating fact, and concluded that Willie’s present knowledge of the
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cipher would not establish his prior knowledge of the letter’s contents. Burr, 25 F.
Cas. at 40.

Here, Larsen entering the passcode would admit, among other things, present
and prior knowledge of the passcode, as well as prior knowledge of the contents of
the phone. This was precisely the type of testimony that was prohibited in Burr. The
testimonial significance of Larsen’s compelled act must therefore be evaluated in
conjunction with the search warrants, which define both the purpose for which the
State seeks the passcode and the evidence it seeks to obtain through it. The warrants
granted law enforcement authority to compel her finger and/or face, or physically
enter the passcode, “revealing said security code to law enforcement,” for the
purposes of unlocking and keeping the phone unlocked. D0037, MTC, Att. 1 at 5, 6;
Att. 3 at 4. The second search warrant also authorized a search of the following:

All stored data files, user files, graphic files, computer data images,

visual image depictions, audio and video files, or any other data stored

on the wireless/cellular telephone related to the offenses described in

said affidavit including but not limited to any digitized address/contact

entries, call history, e-mail messages, text messages, voice mail

messages, calendar entries, notes, audio recordings, digital
photographs, passwords, and digital videos.

Although the warrants purport to seek Larsen’s use of biometrics or passcode
to unlock the phone, the State’s ultimate objective is to access the phone’s contents.
The purpose of unlocking the phone is for no other reason than to allow its

simultaneous decryption so law enforcement can extract the information stored on
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it. As such, the warrants did not seek Larsen’s passcode as an innocuous string of
characters, but rather as the secret combination that would unlock the electronic
device and give the State access to the vast store of information. That context matters
to the testimonial inquiry.

The Supreme Court’s analysis in Fisher v. United States demonstrates that the
constitutional character of a compelled act cannot be assessed in isolation from the
circumstances in which it is compelled. See 425 U.S. 391, 394 (1976). There,
taxpayers sought, unsuccessfully, to invoke the Fifth Amendment to resist subpoenas
requiring production of documents prepared by their accountants. /d. at 397. The
Court explained that “the Fifth Amendment does not independently proscribe the
compelled production of every sort of incriminating evidence, but applies only when
the accused is compelled to make a testimonial communication that is
incriminating.” /d. at 408. The Court reasoned:

The accountant’s workpapers are not the taxpayer’s. They were not

prepared by the taxpayer, and they contain no testimonial declarations

by him. Furthermore, as far as this record demonstrates, the preparation

of all of the papers sought in these cases was wholly voluntary, and they

cannot be said to contain compelled testimonial evidence, either of the

taxpayers or of anyone else....

The act of producing evidence in response to a subpoena nevertheless

has communicative aspects of its own, wholly aside from the contents

of the papers produced. Compliance with the subpoena tacitly concedes

the existence of the papers demanded and their possession or control by

the taxpayer. It also would indicate the taxpayer’s belief that the papers
are those described in the subpoena....

19



[TThe more difficult issues are whether the tacit averments of the
taxpayer are both “testimonial” and “incriminating” for purposes of
applying the Fifth Amendment. These questions perhaps do not lend
themselves to categorical answers; their resolution may instead depend
on the facts and circumstances of particular cases or classes thereof. In
light of the records now before us, we are confident that however
incriminating the contents of the accountant’s workpapers might be, the
act of producing them - the only thing which the taxpayer is compelled
to do - would not itself involve testimonial self-incrimination. It is
doubtful that implicitly admitting the existence and possession of the
papers rises to the level of testimony within the protection of the Fifth
Amendment. The papers belong to the accountant, were prepared by
him, and are the kind usually prepared by an accountant working on the
tax returns of his client. Surely the Government is in no way relying on
the “truthtelling” of the taxpayer to prove the existence of or his access
to the documents.

The existence and location of the papers are a foregone conclusion and
the taxpayer adds little or nothing to the sum total of the Government’s
information by conceding that he in fact has the papers. Under these
circumstances by enforcement of the summons no constitutional rights

are touched. The question is not of testimony but of surrender. In re
Harris, 221 U.S. 274, 279 (1911).

Id. at 409—11. Put plainly, the Court held that the taxpayers’ act of production itself
could qualify as testimonial if it conceded the existence, possession and control, and
authenticity of the documents produced. /d. at 410. But, if the government can show
that it already knows this information, then the testimonial aspects of the act are a
“foregone conclusion,” and the privilege does not apply. Id. at 411.

Rather than categorically deem the act of production testimonial or
nontestimonial, the Court examined what the compelled act communicated under

the circumstances before it. /d. at 410—11. That analytical framework is critical here.
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Thus, the question is not whether Larsen’s fingers physically enter a sequence of
characters, but what that compelled act communicates in the circumstances in which
the State demands it. Here, the State is compelling Larsen to draw upon knowledge
residing in her mind to unlock an encrypted device so that the State can obtain the
information contained within it. The testimonial significance of that act therefore
cannot be separated from the purpose for which the State compels it, or from the
information that the act communicates.

United States v. Doe [“Doe I’] illustrates the same distinction identified in
Fisher. 465 U.S. 605 (1984). There, the Government served subpoenas commanding
Doe to produce certain documents. /d. at 606—07. He refused, arguing that
compliance would violate his right against self-incrimination. /d. at 607-08. The
Court analyzed the evidentiary significance of the compelled documents themselves
separate from the testimonial significance of the compelled act of producing them.
The Court held that the contents of the records were not privileged because the
records had been created voluntarily, and further noted: “we have the explicit finding
of the District Court that the act of producing the documents would involve
testimonial self-incrimination.” Id. at 612—16. Turning to the act of production, the
Court deemed it privileged because the act itself communicated information,
including the existence and authenticity of the documents sought. /d. at 612—14. (The

Court viewed “possession” as irrelevant in its analysis. /d. at 12.)
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Taken together, Fisher and Doe I establish that the testimonial inquiry cannot
be resolved by looking at the physical mechanics of production alone; the Court must
examine what the compelled act communicates under the circumstances presented.
The Court, in Doe v. United States [“Doe II’], made that principle particularly clear.
See 487 U.S. 201 (1988). There, the government sought to have Doe sign a consent
form directing the disclosure of bank records from unspecified foreign bank
accounts over which he had a right of withdrawal, without acknowledging the
existence of any such account. /d. at 204. As in Fisher, the Court again recognized
that the “difficult question [of] whether a compelled communication is testimonial
for purposes of applying the Fifth Amendment often depends on the facts and
circumstances of the particular case[].” Id. at 214—15 (citing Fisher, 425 U.S. at410.)
The Court first determined that the form itself was not testimonial, reasoning:

Although the executed form allows the Government access to a

potential source of evidence, the directive itself does not point the

Government toward hidden accounts or otherwise provide information

that will assist the prosecution in uncovering evidence. The

Government must locate that evidence by the independent labor of its

officers. As in Fisher, the Government is not relying upon the

truthtelling of Doe’s directive to show the existence of, or his control

over, foreign bank account records.

Id. at 215 (internal quotation marks and citations omitted). The Court then addressed
whether Doe’s act of signing was testimonial, and concluded that it was not:

By signing the form, Doe makes no statement, explicit or implicit,

regarding the existence of a foreign bank account or his control over
any such account. Nor would his execution of the form admit the
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authenticity of any records produced by the bank. Not only does the
directive express no view on the issue, but because petitioner did not
prepare the document, any statement by Doe to the effect that it is
authentic would not establish that the records are genuine.
Authentication evidence would have to be provided by bank officials.

We read the directive as equivalent to a statement by Doe that, although
he expresses no opinion about the existence of, or his control over, any
such account, he is authorizing the bank to disclose information relating
to accounts over which, in the bank’s opinion, Doe can exercise the
right of withdrawal. When forwarded to the bank along with a
subpoena, the executed directive . . . will simply make it possible for
the recipient bank to comply with the Government’s request to produce
such records. As a result, if the Government obtains bank records after
Doe signs the directive, the only factual statement made by anyone will
be the bank’s implicit declaration, by its act of production in response
to the subpoena, that it believes the accounts to be petitioner’s. The fact
that the bank’s customer has directed the disclosure of his records
would say nothing about the correctness of the bank’s representations.

Id. at 215-218 (internal quotation marks and citations omitted).

While the Court analyzed the compelled act separately from the contents of

what the compelled act produced in Fisher, Doe I, and Doe I, the cases do not stand
for the proposition that the compelled act can always be divorced from the evidence
it makes accessible. Here, the compelled act itself will simultaneously produce the
evidence sought. Thus, the State cannot separate Larsen’s compelled act from the
evidentiary purpose for which it seeks to compel that act and then characterize the
passcode as merely a meaningless string of characters. The compelled act has
evidentiary significance because, among other things, it communicates Larsen’s

knowledge of the information necessary to unlock the device and thereby enables
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the State to obtain the evidence it needs to prosecute her. Unlike the documents in
the cases discussed thus far, which existed independently of the compelled act, the
State cannot obtain the information Larsen’s phone holds without first compelling
her to use knowledge residing in her mind to defeat the device’s encryption. The
passcode is therefore not merely a means of surrendering evidence that already exists
independently of Larsen’s compelled communication; it is the information that
enables the State to access that evidence in the first place.

Thus, the State’s argument that the passcode “is not evidence” misses the
point. See State’s Br. at 22 (quoting Orin S. Kerr, Decryption Originalism: The
Lessons of Burr, 134 HARV. L. REV. 905, 954 (2021)). The Supreme Court said as
much in Hubbell:

The question . . . is not whether the response to the subpoena may be

introduced into evidence at his criminal trial. That would surely be a

prohibited “use” of the immunized act of production. But the fact that

the Government intends no such use of the act of production leaves

open the separate question whether it has already made “derivative use”

of the testimonial aspect of that act in obtaining the indictment against

respondent and in preparing its case for trial. It clearly has.

530 U.S. at 41. So too, would the government in Larsen’s case, without her
invocation of her Fifth Amendment privilege. Afterall, as the Court noted: “It is the

Fifth Amendment’s protection against the prosecutor’s use of incriminating

information derived directly or indirectly from the compelled testimony of the
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respondent that is of primary relevance in this case.” Id. at 38. While Hubbell
involved immunity, its reasoning is directly applicable.

In Hubbell, the respondent was served with a subpoena requiring him to
produce eleven categories of documents. /d. at 31. As it did in Fisher, Doe I and Doe
11, the Court analyzed the testimonial nature of the production separately from the
testimonial nature of the documents themselves. In determining that the act of
production was testimonial and therefore privileged, the Court reasoned:

The assembly of literally hundreds of pages of material in response to
a request for “any and all documents reflecting, referring, or relating to
any direct or indirect sources of money or other things of value received
by or provided to” an individual or members of his family during a 3-
year period, is the functional equivalent of the preparation of an answer
to either a detailed written interrogatory or a series of oral questions at
a discovery deposition. Entirely apart from the contents of the 13,120
pages of materials that respondent produced in this case, it is undeniable
that providing a catalog of existing documents fitting within any of the
11 broadly worded subpoena categories could provide a prosecutor
with a ‘lead to incriminating evidence,” or ‘a link in the chain of
evidence needed to prosecute.” Indeed, the record makes it clear that
that is what happened in this case. ...

It 1s abundantly clear that the testimonial aspect of respondent’s act of
producing subpoenaed documents was the first step in a chain of
evidence that led to this prosecution....It was only through respondent’s
truthful reply to the subpoena that the Government received the
incriminating documents of which it made “substantial use ... in the
investigation that led to the indictment.” For these reasons, we cannot
accept the Government’s submission that respondent’s immunity did
not preclude its derivative use of the produced documents because its
“possession of the documents [was] the fruit only of a simple physical
act -- the act of producing the documents.” It was unquestionably
necessary for respondent to make extensive use of “the contents of his
own mind” in identifying the hundreds of documents responsive to the
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requests in the subpoena. See Curcio v. United States, 354 U.S. 118,
128, (1957); Doe v. United States, 487 U.S. at 210. The assembly of
those documents was like telling an inquisitor the combination to a wall
safe, not like being forced to surrender the key to a strongbox. Doe, 487
U.S. at 210, n. 9. The Government’s anemic view of respondent’s act
of production as a mere physical act that is principally non-testimonial
in character and can be entirely divorced from its “implicit” testimonial
aspect so as to constitute a “legitimate, wholly independent source” (as
required by Kastigar) for the documents produced simply fails to
account for these realities.

530 U.S. 27, 4143 (cleaned up).

The State maintains: “Here, the State did not seek to compel Larsen to identify
evidence against her; it did not even seek to compel her to reveal the combination.
It only sought to compel her to input her key to open the lock—which would be an
act without testimonial value, like surrendering the key to a strongbox.” State’s Br.
at 19. But the State did precisely that. The warrants themselves, by their express
terms, granted law enforcement authority to compel Larsen to “physically enter the
[passcode] . . . revealing said security code to law enforcement ....” D0037, MTC,
Att. 1 at 5, 6; Att. 3 at 4. The State then sought Larsen’s compliance with those
warrants. See D0037, MTC at 4. The warrants authorized law enforcement to use
either biometric identifiers or a passcode to unlock the phones, but expressly
provided that, if a passcode were used, it was to be revealed to law enforcement. /d.
By the time of the hearing, the State sought to compel both disclosure and entry of
the passcode. See D0153, MTC Hrg. Tr. at 65:20-23 (11/10/25). The State later

changed its position again. In its motion to reconsider, the State maintained that it
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was not seeking to compel Larsen to reveal the passcode to law enforcement. See
DO0095, Motion to Reconsider at 5 (12/5/25). “[W]hat the State is actually requesting
here—turn over the unlocked phones through the application of biometrics and the
physical entry of the passcode into the device, even if the code is never disclosed to
law enforcement.” Id. (The Massachusetts District Court reached a sound conclusion
regarding this aspect of the issue, one this Court should likewise adopt: “Whether
the defendant is forced to reveal his passcode or unlock the phone in the presence of
law enforcement does not impact the analysis; both situations would force defendant
to disclose the contents of his own mind and accordingly are testimonial acts
violating the Fifth Amendment.” U.S. v. Jimenez, 419 F. Supp. 3d 232, 233 (D. Mass.
2020)).

Unlike a physical key, which can be surrendered without communicating
information residing in the holder’s mind, a passcode is information residing in the
mind of its possessor. Compelling Larsen to enter her passcode therefore requires
her to communicate information from her own mind. Indeed, the State acknowledges
that the act communicates Larsen’s “present knowledge of the cipher.” State’s Br. at
36. The fact that the State seeks to use that information to obtain evidence does not
eliminate the testimonial communication inherent in the compelled act. The relevant
question is whether the compelled act communicates information, and Hubbell

makes clear that the testimonial character of an act turns on the communication
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inherent in the act itself. See 530 U.S. at 36—43. The State therefore cannot avoid the
Fifth Amendment by characterizing the passcode as merely a “key” and the act of
inserting such key merely as communicating that such key exists.

Thus, the proper analysis in this case requires consideration of the compelled
act and the information it communicates together. Even if this Court considers the
act of entering the passcode separately from the contents of the phone, Larsen still
prevails. Unlike a physical key, which is a tangible object that exists independent of
its holder’s knowledge, a passcode is information residing in Larsen’s mind.
Compelling her to enter it therefore requires her to use and communicate knowledge
that exists only in her mind. The State cannot transform that mental act into a purely
physical one simply because modern technology allows information to be
communicated through the movement of a finger on a screen.

Here, Larsen’s act of inputting her passcode would communicate to the State:
(1) that she knows the passcode; (2) that she has control over the phone; (3) that any
files found on the phone exist; and (4) that she possesses those files. As such, the act
is testimonial, and protected by the Fifth Amendment. See Seo v. State, 148 N.W.3d
952, 955 (Ind. 2020). In Seo, the Indiana Supreme Court reasoned that the act of
unlocking a cellphone is testimonial and communicates at least three things to the
State: “(1) the suspect knows the password; (2) the files on the device exists; and (3)

the suspect possesses those files.” 148 N.W.3d 952, 955 (Ind. 2020). The Seo court
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concluded that the trial court had erred in holding the defendant in contempt, as
forcing her to unlock her phone would violate her Fifth Amendment right against
self-incrimination. /d. at 959. The court reasoned:
Indeed, to hold otherwise would sound ‘“the death knell for a
constitutional protection against compelled self-incrimination in the
digital age.” Commonwealth v. Jones, 481 Mass. 540, 117 N.E.3d 702,
724 (Mass. 2019) (Lenk, J., concurring); see also [Commonwealth v.]
Davis, 220 A.3d [534] at 549 [Pa. 2019] (“[T]Jo apply the foregone
conclusion rationale in these circumstances would allow the exception

to swallow the constitutional privilege.”).

Id. at 958.

Many courts have reached similar conclusions. In State v. Johnson, the
Missouri Court of Appeals noted that the act of entering a passcode to unlock a phone
is considered testimonial in many jurisdictions because it implicitly acknowledges
ownership and control over the device and its contents, and communicates
knowledge of the passcode and control over the phone. 576 S.W.3d 205, 225-26
(Mo. Ct. App. 2019). In People v. Sneed, the lIllinois Supreme Court held that
compelling a defendant to enter a passcode to his cell phone is testimonial, “not
because it involves delving into the contents of the defendant’s mind—but because
entering the passcode implicitly asserts that defendant is able to unlock the phone.”
230N.E.3d 97, at *P85 (2023). In People v. Wright, the Michigan First District Court

of Appeals held that compelling a defendant to turn over his passcode constitutes
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compelled self-incrimination. 2021 Mich. App. LEXIS 4065, at *14 (Ct. App. July
1,2021).

There are courts that hold otherwise. In State v. Diamond, the Minnesota
Supreme Court held that compelling the defendant to use his fingerprint to unlock a
phone was not a testimonial communication because a fingerprint is a physical
characteristic that “does not communicate assertions of fact from [the defendant]’s
mind.” 905 N.W.2d 870, 878 (Minn. 2017). The Court noted that many other courts
have concluded that Fifth Amendment privilege does protect the defendant from
being compelled to produce a password because it forces the defendant to disclose
the content of his or her mind. /d. at 876-77; See SEC Civil Action v. Huang, No.
15-269, 2015 U.S. Dist. LEXIS 127853, at *2 (E.D. Penn. Sept. 23, 2025);
Commonwealth v. Baust, 89 Va. Cir. 267, 2014 WL 10355635, at *4 (Va. Cir. Ct.
Oct. 28, 2014).

The State relies on State v. Diamond, and People v. Sneed to argue that
compelled biometric access should be treated no differently from compelled entry
of a passcode. See State’s Br. at 23-24 (citing Diamond, 905 N.W.2d 870 (Minn.
2017); People v. Sneed,230 N.E.3d 97 (1ll. 2023)). In Diamond, the court recognized
that providing a fingerprint to unlock a cellphone might require some mental
process, but concluded that the act remained nontestimonial because the police could

obtain access to the phone without relying on Diamond’s knowledge. /d. at 877. The
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court’s explanation was rather peculiar—it reasoned that Diamond did not need to
select the finger that would unlock the device and could have provided all of his
fingerprints without being conscious. /d. Therefore, the court concluded, because the
police could independently determine which fingerprint unlocked the phone,
Diamond’s participation communicated no information from his mind. /d.
Importantly, the court expressly acknowledged that it was not ruling on whether a
password is testimonial, which the State acknowledges. Id. at 876 n.5; See State’s
Br. at 24. Nevertheless, the State claims:

But the same principle would apply, as unlocking the phone via

biometrics and via passcode both lack “testimonial significance” for the

same reasons. Both kinds of compelled decryption are ‘“equally

comparable to using a key to unlock a door,” which is a non-testimonial

act of production. See Sneed, 230 N.E.3d at 115.
State’s Br. at 24. But the very reasoning that made fingerprint access non-testimonial
in Diamond is absent when the compelled act requires a passcode. In Diamond, the
court found no testimonial significance because the police did not need to rely on
Diamond’s knowledge to unlock the phone. Diamond did not have to identify the
unlocking finger, select it, or even be conscious; officers could obtain all of his
fingerprints and independently determine which one unlocked the device. A
passcode is fundamentally different. The State cannot independently obtain or test a

passcode from Larsen’s body; it must obtain the information from Larsen herself.

The State therefore cannot transform Diamond’s holding into a rule that biometrics
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and passcodes are ‘“equally comparable” to a physical key when the court’s
reasoning depended on the very absence of compelled reliance on the defendant’s
mental knowledge that defines Larsen’s case.

Compelling Larsen to provide her passcode would violate the Fifth
Amendment because the act is testimonial: although physically performed, it
requires Larsen to communicate information from her mind and enables the State to
access the encrypted contents of her phone. The Supreme Court’s decisions in
Fisher, Doe I, Doe II, and Hubbell require a fact-specific inquiry into what the
compelled act communicates and do not permit the State to disregard the act’s
evidentiary function. The foregone-conclusion doctrine likewise cannot be used to
circumvent the Fifth Amendment.

II. THE DISTRICT COURT DID NOT ERR IN RULING THAT THE

FOREGONE-CONCLUSION DOCTRINE IS INAPPLICABLE TO

COMPELLING LARSEN TO ENTER A PASSCODE TO UNLOCK

HER PHONE.

Preservation of Error:

The issue was raised and decided in the district court. See D0037, MTC;
D0044, Ruling on MTC at 1-8; D0095, Motion to Reconsider at 4-5; D0096, Order
Denying Motion at 1. Thus, error was properly preserved. See Meier v. Senecaut,
641 N.W.2d 532, 537 (Iowa 2002).

Standard of Review:
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This Court reviews de novo the district court’s ruling on constitutional issues.
See, e.g., State v. Freeman, 705 N.W.2d 293, 297 (Iowa 2005).

Discussion:

The Supreme Court precedent upon which this Court must rely consists of
decisions dating back more than two centuries, to an era when the Court could not
have contemplated a technological world in which a single passcode could serve as
the gateway to an extraordinarily comprehensive record of an individual’s life.
Larsen agrees with the State that Fisher is binding precedent, but it is essential to
recognize that Fisher was decided in 1976, before technology made it possible to
carry, create, record, and store an extraordinarily comprehensive record of one’s life
on a single device. Today, a cellphone can function as a diary, camera, address book,
filing cabinet, wallet, workplace, and means of communication all at once, with a
passcode serving as the gateway to it all. It is against this technological reality that
the State asks this Court to extend Fisher’s “foregone conclusion doctrine,” a narrow
exception to the Fifth Amendment’s privilege. But for the doctrine to apply, the State
must be able to establish that, at the time it sought the act of production, it knew with
“reasonable particularity” that (1) the evidence existed, (2) the evidence was in the
defendant’s possession or control, and (3) the evidence was authentic. See United

States v. Hubbell, 530 U.S. 27, 40—41 (2000).
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Whether the foregone conclusion doctrine extends to compelling a person to
enter a passcode to unlock or decrypt a device remains unsettled, and courts are
divided on the issue. A number of courts have concluded that the doctrine applies.
See, e.g., Sneed, 230 N.E.3d at 115-20; State v. Andrews, 234 A.3d 1254, 1274 (N.J.
2020); Commonwealth v. Jones, 117 N.E.3d 702, 709—18 (Mass. 2019), State v.
Johnson, 576 S.W.3d 205, 225-28 (Mo. Ct. App. 2019); Reynolds v. State, 516 P.3d
249, 253-55 (Okla. Crim. App. 2022); United States v. Smith, 706 F. Supp. 3d 404,
407-09 (S.D.N.Y. 2023). Other courts have concluded that the doctrine does not
apply. See, e.g., Seo v. State, 148 N.E.3d 952, 954-62 (Ind. 2020); Commonwealth
v. Davis, 220 A.3d 534, 550-52 (Pa. 2019); In re Grand Jury Subpoena Duces
Tecum Dated March 25, 2011, 670 F.3d 1335, 1341-49 (11th Cir. 2012); State v.
Trant, 2015 Me. Super. LEXIS 272, at *10-16 (Me. Super. Ct. Oct. 27, 2015);
Commonwealth v. Baust, 89 Va. Cir. 267, 2014 WL 1035567, at *3—4 (Va. Cir. Ct.
2014); SEC Civil Action v. Huang, No. 15-269, 2015 U.S. Dist. LEXIS 127853, at
*10-13 (E.D. Pa. Sept. 23, 2015).

Here, the district court examined two ways in which courts have applied the
doctrine: to the passcode itself, and to the contents of the phone. The district court
rejected the analysis in Sneed, as there, the court held that compelling a defendant to
enter his passcode was testimonial only because it communicated that he is able to

unlock the phone. 230 N.E.3d at 115. The Sneed court then held that the foregone
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conclusion doctrine applied, because the State could show, with reasonable
particularity, that the password existed, that it was in the defendant’s possession or
control, and that the password was self-authenticating. /d. But in applying the
doctrine to the passcode itself, rather than the contents of the phone, the court
misapplied the doctrine. See Laurent Sacharoff, Unlocking the Fifth Amendment:
Passwords and Encrypted Devices, 871 FORDHAM L. REV. 203, 209. (2018).

The district court recognized this, and correctly chose to adopt the reasoning
of United States v. Shvartsman, where the court deemed the foregone conclusion
inapplicable to compelling a defendant to provide his or her passcode for three
reasons: 1) the Government’s lack of interest in the passcode’s independent
evidentiary value does not remove Fifth Amendment protection; 2) applying the
doctrine on the premise that a compelled statement is not testimonial or
incriminating enough conflicts with the Fifth Amendment’s intentionally broad tests
for determining whether a communication is testimonial or incriminating; and 3)
characterizing a passcode as an arbitrary string of characters whose disclosure
reveals only the suspect’s use of the phone is simply wrong. 722 F.Supp.3d at 318—
19.

In declining to extend the doctrine to cases such as Larsen’s, the Shvartsman
court rejected the notion that the privilege can be circumvented by characterizing the

sole testimonial significance of passcode entry as an implied assertion that the
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defendant knows the code. /d. at 317. Cases in which courts have accepted such a
notion include United States v. Smith, 706 F. Supp. 3d 404, 408 (S.D.N.Y. 2023)
(deeming the “reasonable particularity” requirement inapplicable to the act of
decrypting a device: “Unlike the act of responding to a subpoena, the act of
physically unlocking a smartphone or providing the password does not communicate
anything about what files exist on the phone, whether the files were created by the
defendant, or whether the files are authentic. Rather, the testimonial significance of
unlocking a cellphone or providing the password is the implied statement: I am the
person who knows the password for this phone.”); Commonwealth v. Jones, 117
N.E.3d 702, 710 (“In the context of compelled decryption, the only fact conveyed
by compelling a defendant to enter the password to an encrypted electronic device
is that the defendant knows the password, and can therefore access the device.”);
State v. Andrews, 234 A.3d 1254, (N.J. 2020) (viewing passcodes as having value
limited to communicating the knowledge of the passcodes).

A. The act of entering a passcode to unlock a phone does not merely
communicate knowledge of the passcode.

As discussed in Section I, above, Larsen’s act of entering her passcode reveals
much more that the fact that she knows the passcode. The act would communicate
to the State: (1) that she knows the passcode; (2) that she has control over the phone;

(3) that any files found on the phone exist; and (4) that she possesses those files.
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The State seeks to treat a smartphone as though it were a single physical
object, akin to the stack of papers at issue in Fisher. But a smartphone is not a single
repository of evidence; it is a gateway to an extensive and encrypted collection of
personal information. Unlocking the device therefore does more than surrender
access to an object. It supplies the key to an entire body of digital information and,
in doing so, necessarily conveys Larsen’s ability to exercise access and control over
what lies within. By compelling Larsen to enter her passcode, the State is not simply
asking her to hand over a container; it is requiring her to perform the act that
establishes her access to the device and makes its contents available for the State’s
inspection. That is a far cry from Fisher, where the Government sought documents
that already existed independently of the taxpayer’s compelled act and were held by
third-party accountants. Fisher cannot sensibly be read to permit the State to compel
a defendant to supply the information necessary to penetrate an encrypted device
simply because the State characterizes that information as a “key.”

Further, in Fisher, the Government knew that the specific documents they
sought existed. Handing over the documents was not testimonial because in addition
to this information, the Government also knew who created the documents. Here,
the State cannot provide any specificity whatsoever, and is guessing at what might
be on Larsen’s phone, and as such, seeks to force Larsen to declare what specific

files are on her phone. Because the precise contents of Larsen’s phone are unknown,
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forcing her to provide the passcode turns her into an informant against herself, and
the Fifth Amendment strictly forbids this.

B. The contents of the phone are relevant to determining whether the
compelled act is testimonial

As discussed, this Court needs to consider the contents of Larsen’s phone in
order to engage in the proper foregone conclusion analysis. The State must be able
to show, that at the time it sought to compel Larsen to provide her passcode, it knew,
with “reasonable particularity” that the evidence sought in the warrant (1) existed,
(2) was in Larsen’s possession or control, and (3) was authentic. The State simply
cannot make this showing.

The contents of the phone cannot simply be removed from the analysis when
the foregone-conclusion doctrine itself concerns whether the State already knows
the evidence it seeks. The State’s position effectively treats the passcode as the
relevant evidence, even though the State itself maintains that the passcode “is not
evidence.” See State’s Br. at 22. It is therefore the evidence the State seeks to obtain
through the compelled act that must be examined.

The State cannot turn Hubbell into a requirement that testimonial compulsion
involve an extensive exercise of the defendant’s mental faculties. Larsen need not
review, select, and assemble responsive files based on her own judgment as Hubbell
was required to do. Hubbell did not establish any minimum quantum of mental effort

required before a compelled act may communicate testimonial information. The
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relevant inquiry is what the act communicates, not how much mental effort it takes
to perform it. Here, the compelled entry of Larsen’s passcode communicates
information that enables the State to obtain the evidence identified in its warrants,
and the State therefore must establish that information as a foregone conclusion.

1. The act of unlocking the phone makes implied assertions about its
contents.

Providing the passcode would admit Larsen’s prior knowledge of the
passcode, as well as prior knowledge of, and control over the contents of the phone.
The State has not suggested that the phone belongs to anyone else, and Larsen has
not attempted to attribute ownership of the phone to anyone else. As discussed in
Section I, Larsen’s act of unlocking the phone authenticates the content. Her act
would communicate: (1) that she knows the passcode; (2) that she has control over
the phone; (3) that any files found on the phone exist; and (4) that she possesses
those files.

While the State alleges that the compelled act is “only to unlock the device,”
see State’s Br. at 45, that assertion is difficult to reconcile with the State’s stated
purpose for compelling the act. The State’s characterization stops the analysis
precisely where its actual objective begins: once unlocked, the phone will be
searched for the incriminating evidence it seeks.

2. Acts of production that are either non-testimonial or non-privileged

via the foregone-conclusion doctrine may be compelled, depending
on the specific facts of the case.
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As discussed at length in Section I, the Supreme Court has repeatedly
recognized that the “difficult question [of] whether a compelled communication is
testimonial for purposes of applying the Fifth Amendment often depends on the facts
and circumstances of the particular case[].” Doe II, 487 U.S. at 214—15 (citing
Fisher, 425 U.S. at 410). Additionally, as discussed, the proper analysis, in this case,
is whether the contents of the phone are a foregone conclusion.

The State’s bold claim that that Hubbell “explain[s] that applicability of
privilege is only assessed by ‘the testimony inherent in the act of producing those
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documents,” as opposed to ‘the contents of the documents’” is plainly false. See
State’s Br. at 22 (quoting Hubbell, 530 U.S. at 40). Rather, the Hubbell Court was
simply stating what the point of disagreement was, between the parties, in that
specific case. 530 N.W.2d at 29 (“The compelled testimony relevant here is not to
be found in the contents of the documents produced, but is the testimony inherent in
the act of producing those documents.”) It was necessary for the Court to make it

clear, as the case involved immunized testimony.

C. The State’s proposed application of the foregone-conclusion doctrine
would swallow the privilege, not faithfully apply it.

The State’s proposed application of the doctrine would reduce the Fifth
Amendment privilege to a formal distinction between a defendant disclosing a

passcode and physically entering it, while disregarding the consequences of the
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compelled act. The State relies on decisions involving compelled production in an
era that could not have anticipated the nature or scope of modern digital devices.
The Constitution does not become less protective merely because modern
technology permits information known to the accused to be communicated through
the movement of a finger rather than through words.
The compulsion here also implicates the fundamental concern underlying the
Fifth Amendment’s protection against self-incrimination.
[TThe definition of “testimonial” evidence articulated in Doe [II, 487
U.S. at 212)] must encompass all responses to questions that, if asked
of a sworn suspect during a criminal trial, could place the suspect in the
“cruel trilemma.” Muniz, 496 U.S. at 597. As the Supreme Court
reasoned, “[t]his conclusion is consistent with our recognition
in Doe that “[t]he vast majority of verbal statements thus will be
testimonial” because “[t]here are very few instances in which a verbal
statement, either oral or written, will not convey information or assert
facts.” Id. Thus, “[w]henever a suspect is asked for a response requiring
him to communicate an express or implied assertion of fact or belief,
the suspect confronts the “trilemma” of truth, falsity, or silence, and
hence the response (whether based on truth or falsity) contains a
testimonial component." /d. (footnote omitted).
Commonwealth v. Davis, 220 A.3d 534, 542—-43 (Pa. 2019). Thus, Larsen can deny
knowing the passcode, enter a passcode that does not work, or refuse to provide it.
Although she is not being compelled to disclose the passcode under oath, and
traditional perjury is therefore not at issue, the State’s demand nevertheless places

her in the same basic dilemma the privilege was designed to protect against: she

must either (1) comply and potentially provide the State with access to incriminating
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evidence, (2) refuse and face contempt sanctions, or (3) falsely claim that she does
not know or remember the passcode, potentially exposing herself to additional
criminal consequences. Thus, State’s interpretation turns a narrow exception to the
privilege into a rule that effectively defeats the privilege.

The consequences of applying the doctrine here are therefore not merely
theoretical. They go to the core of the Fifth Amendment’s protection in the digital
age. As the Indiana Supreme Court recognized in Seo v. State:

In sum, law enforcement sought to compel Seo to unlock her iPhone so

that it could then scour the device for incriminating information. And

Seo’s act of producing her unlocked smartphone would provide the

State with information that it does not already know. But, as we’ve

explained above, the Fifth Amendment’s privilege against compulsory

self-incrimination prohibits such a result. Indeed, to hold otherwise
would sound “the death knell for a constitutional protection against

compelled self-incrimination in the digital age.” Commonwealth v.

Jones, 481 Mass. 540, 117 N.E.3d 702, 724 (Mass. 2019) (Lenk, J.,

concurring); see also Davis, 220 A.3d at 549 (“[T]o apply the foregone

conclusion rationale in these circumstances would allow the exception

to swallow the constitutional privilege.”).

N.E.3d 952, 958 (Ind. 2020). This Court should not permit a narrow exception to

become the mechanism by which the privilege is gradually eroded.

D. The search warrant does not eliminate Larsen’s Fifth Amendment
privilege against compelled testimonial communication.

The State conflates two distinct constitutional protections. The Fourth
Amendment governs the State’s authority to search and seize evidence; the Fifth

Amendment governs what the State may compel the accused to communicate in
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obtaining that evidence. A warrant may therefore authorize the State to search
Larsen’s phone without authorizing the State to compel Larsen to provide
testimonial information necessary to execute that search. The existence of a warrant
does not convert testimonial compulsion into a permissible search method.

As discussed in Section I, what the State is seeking to compel must be
analyzed with the warrant, not against it. The application for the second search
warrant provided pages of details regarding the affiant’s knowledge of drug crimes
in general, as well as his purported knowledge of Larsen’s involvement in such,
based on his investigation. D0037, Att. 4 at 6—14. The application failed to describe,
with any amount of particularity whatsoever, what exactly it was seeking to obtain
from Larsen’s phone. Rather, it relied on boilerplate language:

I know based upon my training, knowledge, experience, and knowledge

that people who have committed and/or are about to commit a
crime, utilize their cell phones in order to communicate their actions,
locations, text messaging, phone calls, internet history, etc. ... I know
cellular telephones ... are indispensable tools used in the drug trade and
that based on the above-described investigation digital information
relating to the use and distribution of controlled substances will likely
be located on the above-described cellular telephone(s).

Your affiant knows from my training, experience and interaction with
other members of law enforcement that individuals will often use
cellular telephones to electronically communicate the contents and/or
details of their criminal enterprises by such means as voice mails, text
messages, and e-mail. I know that persons involved in the criminal
activity such as that described above will often maintain
address/contact entries, e-mail messages, text messages, voice mail
messages, calendar entries, notes, audio recordings, digital
photographs, and digital videos which document their involvement in
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such criminal activity on their cellular telephones and/or with their
wireless service providers . . . I know that this warrant is necessary to
retrieve the sought information and no other manner of investigation
will allow law enforcement to obtain the sought after information.

Data relevant to the investigation may be contained in hidden files,
erased files, compressed files, password-protected files and/or in
encrypted files.

I know that special forensic software and processes are required to seize

and detect such data. This requires that searching authorities be allowed

to make a forensic, bit-by-bit copy of all data contained in any and all

storage devices seized and then to examine all the stored (and copied)

data, bit by bit, to determine whether the data is of the type relevant and

material to a criminal investigation or prosecution.
D0037, Att. 4 at 10, 12, 13-14.

In Fisher, the Government knew who possessed the documents, and it could
independently confirm the documents’ existence and authenticity through the
accountants who prepared them. /d. at 412-13. For these reasons, the Court narrowly
held that “compliance with a summons directing the taxpayer to produce the
accountant’s documents involved in these cases” did not implicate incriminating
testimony within the Fifth Amendment's protection. /d. at 414.

The district court relied on Shvartsman in declining to extend the foregone
conclusion doctrine to Larsen’s act of providing her passcode, and noted:

When the Supreme Court first adopted that doctrine, Justice Brennan

observed that it represented a departure from ordinary self-

incrimination jurisprudence: “I know of no [other] Fifth Amendment
principle which makes the testimonial nature of evidence, and

therefore, one’s protection against incriminating himself, turn on the
strength of the Government’s case against him.” Fisher, 425 U.S. at
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429, 96 S.Ct. 1569 (Brennan, J., concurring in the judgment). United
States v. Shvartsman, 722 F. Supp. 3d 276, 318-319 (S.D.N.Y. 2024).

D0044 at 10. Thus, the district court properly recognized the extremely narrow
application of the doctrine.

E. The State cannot circumvent the Fifth Amendment by characterizing

Larsen’s act as a physical key, and the contents of Larsen’s mind as
“real” evidence.

The privilege against self-incrimination does not protect a suspect from being
compelled by the State to produce “real or physical evidence.” Pennsylvania v.
Muniz, 496 U.S. 582, 589 (citing Schmerber v. California, 384 U.S. 757 at 764.) But
a passcode is not “real” or physical evidence in the same sense as a key. The
passcode is information residing in Larsen’s mind. The State therefore cannot
transform that information into physical evidence merely by characterizing the act
of entering it as the functional equivalent of surrendering a key.

A ruling that Larsen cannot be compelled to enter a passcode to unlock her
phone indeed may render her phone “warrant proof.” The State asserts: “But the
whole point of Fisher was to reject these kinds of attempts to shield real evidence in
existence from lawful process by cloaking it with Fifth Amendment privilege, when
the act of production lacks its own testimonial/evidentiary significance.” State’s Br.
at 52. But Fisher is distinguishable. There, after the taxpayers were visited by the

IRS, they obtained their tax documents from their accountants and gave them to their

attorneys, for the specific purpose of essentially hiding them from the government.
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Then, when the government sought to compel the documents, the taxpayers invoked
the Fifth Amendment in addition to the attorney-client privilege. 425 U.S. 391, 393—
96 (1976).

So, the whole point of Fisher (in this context), was that because the
government already knew that the documents existed, that the taxpayer had them at
one point, and that the taxpayer had not created them, being forced to hand them
over to the government would not authenticate them. Thus, the act of the taxpayers
handing over the tax documents that were prepared by their accountants were
deemed to communicate nothing of value, as it told the government nothing it did
not already know.

The fact that the contents of Larsen’s phone may remain inaccessible to the
Government is not a constitutional problem for Larsen to solve. It is a problem the
State must solve through its own investigative efforts. Had the State identified with
reasonable particularity the specific evidence it sought and established that the
existence, possession or control, and authenticity of that evidence were already
known, the district court’s analysis might have been different. But the State cannot
invoke Fisher to avoid making that showing by treating Larsen’s compelled

assistance as nothing more than the surrender of a physical key.

* * *
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The act of entering a passcode to unlock a phone is a testimonial
communication in this context. The State has not made the requisite showing for the
foregone conclusion doctrine to apply. As such, Larsen may properly assert her Fifth
Amendment privilege against self-incrimination.

CONCLUSION

Larsen respectfully requests that this Court affirm the ruling denying the

State’s motion to compel and remand for further proceedings.
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REQUEST FOR ORAL ARGUMENT

Notice is hereby given that upon submission of the cause to the Supreme Court

of lowa, Larsen wishes to be heard in oral argument.

/s! Erin Carr

CERTIFICATE OF COMPLIANCE WITH TYPEFACE REQUIREMENTS
AND TYPE-VOLUME LIMITATION

This brief complies with the typeface requirements and type-volume limitation of
Iowa Rs. App. P. 6.903(1)(d) and 6.903(1)(g)(1) or (2) because:

[x]  The brief has been prepared in a proportionally spaced typeface
using 14-point Times New Roman and contains 9,881 words,
excluding the parts exempted by lowa R. App. P. 6.903(1)(g)(1).

/s/ Erin Carr August 28, 2026
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